ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

May 7, 2007

Ms. Alison Hoelland

Olson & Olson, L.L.P.
Wortham Tower, Suite 600
2727 Alten Parkway
Houston, Texas 77619

OR2007-03333
Dear Ms. Holland:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 277916.

The City of Katy (the “city”), which you represent, received a request for seven categories
of information pertaining to a named city employee. You state that you have no documents
responsive to categories two, three, four, five, six, and seven of the request.’ You have
redacted social security numbers pursuant to section 552.147 of the Government Code. *
claim that the submitted information is excepted from disclosure under sections 552.101,
552,117, 552,122, and 552.130 of the Government Code. We have considered the
exceptions you claim and reviewed the submiited information.

Initialiy, you assert that this office has previousiy ruled on some of the requested information.
See Open Records Letter No. 2004-10687 {2004). In that ruling, we concluded that the city
was required to withhold certain information pertaining to the employee at issue. Therefore,
as we understand you to assert that the four criteria for a “previous determination”
established by this office in Open Records Decision No. 673 {(2001) have been met, we
conclude that the city must rely on our decision in Open Records Letter No. 2004- 10687 with
respect to the information reguested in this instance that was previously ruled upon in that

"We note that the Act does not require a governmental body (o release information that did not exist
when 1t received a request or create responsive information. See Eeon. Opportunities Dev. Corp. v
Bustamante, 562 8.W.2d 266 (Tex. Civ. App.~San Antonio 1978, writ disim’d); Open Records Decision Nos,
605 at 2 (1992), 555 av 1 (1990), 452 at 3 {1986}, 362 at 2 (1983).

*Section 552.147(b) permits a governmental boedy to withhold an individual’s social security number
without seeking a ruling from this office. Gov't Code § 552.147(b)
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decision.® See Gov't Code § 552.301(F); Open Records Decision No. 673. To the extent that
the information requested in this instance was not the subject of the ruling in Open Records
Letter No. 2004-10687, we will address your arguments.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t Code
§ 552.101. Section 552.101 encompasses federal statutes. The submitted information
contains an -9 form (Employment Eligibility Verification), which is governed by
section 1324a of Title 8 of the United States Code. This section provides that an I-9 form
and “any information contained 1n or appended to such form, may not be used for purposes
other than for enforcement of this chapter” and for enforcement of other federal statutes
governing crime and criminal investigations. See 8§ U.S.C. § 1324a(b)(5); see also § C.F.R.
§ 274a.2(b)(4). Release of the form in this instance would be “for purposes other than for
enforcement” of the referenced federal statutes. Accordingly, we conclude that the [-9 form
is conftdential and may only be released in compliance with the federal laws and regulations
governing the employment verification system.

Section 552.122(b) of the Government Code excepts from disciosure test items developed
by a licensing agency or governmental body. See Gov't Code § 552.122(b). In Open
Records Decision No. 626 (1994), this office determined that the term “test item” in
section 552.122 includes any standard means by which an individual’s or group’s knowledge
or ability in a particular area is evaluated, but does not encompass evaluations of an
employee’s overall job performance or suitability. Whether information falls within the
section 552.122 exception must be determined on a case-by-case basis. Open Records
Decision No. 626 at 6 (1994). This office has generally found section 552.122 to apply in
cases where release of “test itemns” might compromise the effectiveness of future
examinations. Id. at 4-3; see also Open Records Decision No. 118 (1976). Additionally,
when answers to test questions might reveal the questions themselves, the answers may be
withheld under section 552.122(b}. See Open Records Decision No. 626 at 8.

You contend that the submitted Texas Commission on Law Enforcement Officer Standards
and Education (“TCLEOSE”) test questions, responses, and results pages are excepted [rom
disclosure under section 552.122(b) of the Government Code. You argue that the release of
these test items might undermine the effectiveness of fuiure examinations, Having
considered your arguments and reviewed the submitted information. we find that the records

*The four criteria for this type of “previous determination” are 1} the records or information at issue
are precisely the same records or information thal were previously submitted fo this office pursuant to
section 552.301(eX 1 1(2) of the Government Code; 23 the governmental body which received the request for
the records or information is the same governmental body that previously requested and received a ruling from
the attorney general, 3) the attorney general’s prior ruling concluded that the precise records or information are
or are not excepted from disclosure under the Act; and 4) the law, facts, and circumstances on which the prior
attorney general ruling was based have not changed since the issuance of the ruling. See Open Records
Decision No. 673,
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we have marked constitute test itemns under section 552.122(b). We also find that release of
the answers to these questions would tend to reveal the questions themselves. Therefore, the
city may withhold these guestions, along with the answers, pursuant to section 552.122(b).
However, the submitted test result pages contain only the course number taken, the score
received, and the questions missed listed by number. You have failed to explain how the
TCLEOSE test result pages evaluate an individual’s or group’s knowledge or ability in a
particular area. Thus, section 552.122(b) in not applicable to the test result pages.

You assert that some of the remaining information is excepted under section 552.130 of the
Government Code, which provides which provides in part:

{ay Information is excepted from the requirements of Section 552.021 if the
mformation relates to:

(1) amotor vehicle operator’s or driver’s license or permit issued by
an agency of this state[.]

Gov’t Code § 552.130(a)(1). Thus, the city must withhold the Texas motor vehicle record
information that 1s marked under section 552.130 of the Government Code.

In summary, you must withhold the I-9 form under section 352,101 in conjunction the federal
laws and regulations governing the employment verification system. You may withhold the
test items we have marked under section 552.122(b). You must withhold the information
we have marked under section 552.130. The remaining information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. Forexample, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upen receiving this ruling, the governmental body
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will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,
toil free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
{Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor, If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

Assistant Attorney Gener
Open Records Division

IDGleeg
Ref: ID# 277916
Enc. Submitted documenis

c: Mr. Wendall A. Odom
Attorney at Law
440 Louisiana Street, Suite 200
Houston, Texas 77002
{w/o enclosures)



