
G R E G  A B B O T T  

May 8,2007 

Mr. Henry Etheridge, Lieutenant 
Public Information Officer 
Brownsville Police Department 
600 East Jackson Street 
Brownsville, Texas 78520 

Dear Mr. Etheridge: 

Yoii ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 277980. 

The Brownsville Police Department (the "department") received two requests for 
information pertaining to a specific officer-involved shooting. You state that the department 
has no responsive information regarding aportion of the request. We note that the Act does 
not require a govern~nental body to release information that did not exist when i t  received 
a i-equest or create responsive information. See Econ. Opport~i~zities Dev. C o ~ p .  v. 
B~tsfrimnrite, 562 S.W.2d 266 (Tex. Civ. App.-San Antonio 1978, writ dism'd); Open 
Records Decision Nos. 605 at 2 (1992), 555 at 1 (1990). 452 at 3 (1986), 362 at 2 (1983). 
You claim that the remaining submitted information is excepted from disclosure under 
sections 552.101.552.103; and 552.108 of the Government Code. We have considered the 
exceptions you claim ant1 reviewed tlic submitted information. 

Section 552.108(a) of the Government Code excepts from disclosure "[i]nformation held by 
a law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution of crime. . . if: (I)  release ofthe information would interfere with the detection, 
investigation, or prosecution of crime." Gov't Code 5 552.108(a)(1). Generally. ;i 

governmental body claiming section 552.108 must reasonably explain how and why the 
release of the requested information would interfere with lau,e~iforcement. See Gov't Code 
$$  552. 108(a)(I), .30l(e)(S)(A): see iil.soE.rpurte Prilitt, 55 I S.W.2d 706 (Tex. 1977). Y ~ L I  
state that the records at issue relate to a pending criminal investigation. You also provide a 
leiter from the Cameron County Disti-ict Attor~iey stating that ihei-e is it "very high certainty 
that this case will be presented to the Grand Jury" and that i-elease of the siibrnittecl 
information "~vould not only damage the investigation, but woultl seriously hamper lthe 
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district attorney's] ability to prosecute the case." Based upon these representations, we 
conclude that the release of this information would interfere with thedetection, investigation, 
or prosecution of crime. See Houston Chronicle Publ'g Co. v. City ofHouston, 53 1 S.W.2d 
177 (Tex. Civ. App.-Houston [14th Dist.] 1975), writ re7iln.r.e. per curinin, 536 S.W.2d 
559 (Tex. 1976) (court delineates law enforcement interests that are present in active cases). 

However, as  yo^^ acknowledge. section 552.108 does not except from disclos~rre basic 
information about an arrest, an arrested person, or a crime. Gov't Code 8 552.108(c). Such 
basic information refers to the information held to be public in Ho~lston Cizrorricie. See Open 
Records Decision No. 127 (1976) (s~unmarizing types of information considered to be basic 
information). We note that a complainant's identity is considered basic information and is 
not excepted from disclosure by section 552.108. However. you claim that the complainant's 
identity is protected by the common-law informer's privilege. 

Section 552. I01 of the Government Code excepts froni disclosrri-e "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code 6 552.101. The common-law informer's privilege, incorporated into the Act by 
section 552.101, has long been recognized by Texas courts. SeeAguilnr~*. Smte, 444 S.W.2d 
935. 937 (Tex. Crim. App. 1969); Hc~wtilorne v. Stiite, 10 S.W.2d 724, 725 (Tex. Crim. 
App. 1928). This privilege protects froin disclosure the identities of persons who report 
activities over which the governmental body has criminal or quasi-criminal law-enforcement 
authority, provided that the subject of the information does not already know tlie informer's 
identity. Open Records Decision Nos. 515 at 3 (1988), 208 at 1-2 (1978). 

You state that the complainant reported criminal violations to police officials charged with 
the duty of enforcing the law. Upon review, we cannot determine whether the suspects know 
the identity of the complainant. Thus, if the suspects know the identity of the complainant, 
the complainant's identity may not be withheld and must be released as basic information. 
However, if the suspects do not know the identity of the complainant, the department may 
withhold the con~plainant's identity undet-section 552.101 in conjunction with thecommon- 
law informer's privilege. All other basic information lnust be released to the requestor. The 
department may withhold the remaining portion ofrhe submitted information undel- section 
552.108(a)(l) of the Government Code.' 

This letter ruling is limited to the particular records at issue in this request and limited to thc 
facts as presented to us: therefore, this ruling must riot he relied upon as a pl-evious 
determination regarding any other records or any othcr circurnstnnces. 

This r~~li i ig triggers important deadlines regarding tlie rights and responsibilities of the 
govcrnrnental body and of the requestoi-. For example. govesninental bodies are prohibited 
froin asking the attorney general to I-cconsider this ruling. Gov'r Code 5 552.301(1j. If the 

'As our ruling is dispositivc. we do not aildress your re~naining arguments 



Mr. Henry Etheridge - Page 3 

governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Iil. 5 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney general 
have the right to file suit against the governmental body to enforce this ruling. Id. 
$ 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling: the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Govcrn~nent Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texus Dep't ofpub.  Safety 1). Gilbreilth, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information trigget-s certain procedures for 
costs and charges to the requestor. If I-ecords are released in coinpliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Althoi~gh there is no statutory deadline for 
contacting us, the attorney general prefers to receive any coinincnts within 10 calendar days 
of the date of this ruling. 

Sincerely. 

Aries Solis 
Assistant Attorney General 
Open Records Division 
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Ref: LD# 277980 

Enc. Submitted documents 

c: Mr. Manuel De La Rosa 
KRGV-TV - Reporter 
P.O. Box 5 
Weslaco, Texas 78599 
(wlo enclosures) 

Mr. Jos6 Borj6n 
The Brownsville Herald - Reporter 
1 135 East Van Buren 
Brownsville, Texas 78520 
(wlo enclosures) 


