
ATTORNEY GENERAL O F  TEXAS 
-- 

G R E G  A B B O T T  

May 10,2007 

Ms. Mia M. Martin 
General Counsel 
Office of the General Co~insel 
Richardson Independent School District 
400 South Greenville Avenue 
Richardson, Texas 75081-4198 

Dear Ms. Martin: 

You ask whether certain information is subject to requirccl public disclosure under tile 
Public Tnforrnation Act (the "Act.'), ciiapier 552 of the Cover-nineni Cotlc. Yoiii- request was 
assigned LD#278292. 

The Richardson Independent School District (the "district") received a request for 
information pertaining to a specified hid.' Although you take no position with respect to the 
submitted information, you claim that the submitted information may contain proprietary 
information subject to exception under the Act. You state, and provide documentation 
showing, that you notified the interested third parties of the district's receipt of the request 
Sor infoi-mation and of each company's right to s~lbmit arguments to this office ;IS to why the 
I-equestcii information should not hc I-eleased to ihc ~-ec~uestor.' See Gov't Code 
5 552.305(d): s c c  iilso Opc11 Recoriis Dccisiori So .  542 ( 1990) (statiitory pi-edcccssor to 
section 552.305 permits goven11ncnt2~1 body to )rely on in!erestetl third party to raise and 
explain applicability of exception in the Act il l  certain circ~iinstances). We have considered 
the claiined exceptions and reviewed the submitted information. 

'You inforin iis that thc district soiigh! and seccived clarific~itioii Sroin the rcqiicslos. Si.c Gov't Code 
8 552.222 (providing tiiot ii'req~iest for inforritatioo is uiicictil-, govei-nmcnial hod?. rimy ask I-CCJLIL-SIOI ti? cli~i-ify 
rcqiicsi). 
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We note that an interested third party is allowed ten business days after the date of its receipt 
of the governmental body's notice under section 552.305(d) of the Government Code to 
submit its reasons, if any, as to why requested information relating to it should be withheld 
from disclosure. See Gov't Code 8 552.305(d)(Z)(B). As of the date of this letter, Oce and 
Xerox have not submitted to this office any reasons explaining why the requested 
info~mation should not be released. Therefore, these companies have jailed to provide us 
with any basis to conclude that they have a protected proprietary interest in any of the 
subntitted information, and none of the information may be withheld on that basis. See Open 
Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of commercial or financial 
information, party must show by specific factual evidence, not conclusory or generalized 
allegations, that release of requested information would cause that party substantial 
competitive harm), 552 at 5 (1990) (party must establish prinzri,fizcie case that information 
is trade secret), 542 at 3 (1990). 

Ricoh seeks to withhold the submitted information under section 552.104 ofthe Government 
Code, which excepts from pitblic disclosure "infonnation that, if released, would give 
advantage to a competitor or bidder." Gov't Code 8 552.104(a). This exception protects the 
competitive interests of governmental bodies, not the proprietary interests of private parties 
such as Ricoh. See Open Records Decision No. 592 at 8 (1991) (discussing statutory 
predecessor). Thus, because the district does not claim this exception, the district may not 
withhold any illformation under section 552.104 of the Government Code. 

Section 552.1 10 protects the proprietary interests of private parties by excepting (iom 
disclosure two types of information: trade secrets and commercial or financial information 
the release of which would cause a third party substaritial coi~ipetitive harm. 
Section 552.1 10(a) of the Government Code excepts from disclosure "[a] tratle secret 
obtained from a person and privileged or confidential by statute or judicial decision." Id. 
li 552.1 IO(a). The Texas Supreme Court has adopted the definition of' trade secret from 
section 757 of the Restatement of Torts. Hyrfe Co1-1,. v. Hi1ffii1e.s; 314 S.W.2d 763 
(Tcx. 1955); .see niro Open liecor-cis Decision No. 552 ;it 2 ( 1  990). Sectio11757 provides that 
a trade secl-et is 

any formula, pattern, device or compilation of information which is usett i i i  

one's business, and which gives him an opportiinity to obtain a11 advantage 
over cornpetitons who do not know or use it. It iriay be a formula io l -  a 
chemical compounci, a process of manufacturing. treating 01- preserving 
materials, a pattern for a machine or other device, or a list of customers. It 
differs from other secret inforiliation in a business . . . in that i t  is not 
simply inforinatiori as to single or ephemeral events i i i  the condiict of the 
busiiiess. . . . A trade secret is a process or device fol- cor~tinuous use in the 
opcratio~i of the business. . . . J l i  111;tyj relate to the sale of goods or to otl-icr 
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operations in the business, such as a code for determining discounts, rebates 
or other concessions in a price list or catalogue, or a list of specialized 
customers, or a method of bookkeeping or other office management. 

RESTATEMENT OF TORTS $ 757 cmt. b ( 1  939): src! irisn Hr<fli~ze.s, 3 14 s.W.211 al 776. In 
determining h'hether particular iiiforn~ation constitutes a tracie secret. this office considers 
the Restatement's definition of trade secret as well as the Restatement's list of six trade 
secret factors.' RESTATEMENTOFTORTS 5 757 cmt. b (1939). This office has held that if 
a governmental body takes no position with regard to the application of the trade secret 
branch of section 552.1 10 to requested information, we must accept a private person's claim 
for exception as valid under that branch if that person establishes a primafacie case for 
exception and no argument is submitted that rebuts the claim as a matter of law. 
Open Records Decision No. 552 at 5-6 (1990). However, we cannot conclude that 
section 552.1 1O(a) applies unless it has been shown that the information meets the definition 
of a trade secret and the necessary factors have been demonstrated to establish a trade secret 
claim. Ser! Open Records Decisio~i KO. 402 (1983). 

Section 552, I IO(b) excepts from disclosure "[c]onimerciai or financial information for which 
i t  is demonstrated based on specific factual evidence that disclosure would cause s~tbstalltial 
competitive harm to the person froin whom the information was obtained." Gov't Code 
5 552.1 10(b). Section 552.1 10(b) requires a specific factual or evidentiary showing. not 
conclusory or generalized allegations, that substantial competitive injury would likely result 
from release of the requested information. See Open Records Decision No. 66 1 at 5-6 (1 999) 
(business enterprise must show by specific factual evidence tliat release of inforination would 
cause it substantial competitive harm). 

After reviewing the information at issuc. wc find that Ricoh lias failed to demonstrate that 
any portion of this information ineets the definition of a trade secret. See ORD 552 at 5-6; 
see rilso RESTATEMENT OF TORTS C; 757 cmt. b (1939) (information is generally not trade 
secret if it is "simply information as to single or ephemeral events in the conduct of the 
business" rather than "a process or device for continuoi~s use in tile operation of the 
business"). We therefore determine that no portion of the information at issue is excepted 
from disclosure under section 552.1 1 Oia). We fui-[her note that Kicoh has 1101 established by 
speciric factual evidence that release of any of t l ~ c  submitted iiiforlnation woultl cause i t  

1. Thc Soli~~witig arc the six Sactrirs tiini tlic Rcstniciiiciit gives ;is iiidicin o i  wlictlicr i i i ~ ~ r i n ; i t i ~ ~ n  
conslitutcs a trade sccrcr: ( I )  tlie extciii ti1 wliicli thc ioSorination is hnijiiii i~uiside o S  ithe ciiliipatiyj: (2) tlic 
extcnl to whiclr i t  is known hy eiiiployccs end otliers involved i n  /tiic ci)inpnny's/ hi~siness: (3) tlie extcnl of 
lneasures taken by / the coiiipany] to guard tlie secrecy o i  the informalion; (4) [lie value of t l ie  i n h r m i t i o n  to 
Itlie c r~mpanyj  ;tiid [its] competitors; (5)  tlic aiiioiiiit of cllort or  money cxpeiidcd by [(he ci,iiipanyl iii 

clcvcloping ilie inl'(~rmation: (6) tile ease or difficulty with wliicli the iiiforlnalion could hc jmpcr ly  ;cijiiircd 
or  diiplicatcd by others. RESTA'IEMENT OF Toicrs 5 757 cmc. h (1939); see illso Open liecords Ilecisioii 
Nos. 319 at 2 (19x2). 306 at 2 (1982). 255 ai 2 (1980). 



Ms. Mia M. Martin- Page 4 

substantial competitive harm. See Open Records Decision Nos. 66 1 (1 999) (for information 
to be withheld under section 552.1 10(b), business must show by specific factual evidence 
that substantial competitive injury would result from release of particular information at 
issue), 509 at 5 (1988) (because costs, bid specifications, and circumstances would change 
for future contracts, assertion that release of bid proposal niight give competitor unfair 
advantage on f ~ ~ t u r e  contracts is too speculative), 319 at 3 (1982) (information relating to 
organization and personnel, market studies, qualifications, and pricing not ordinarily 
excepted from disclosure under statutory predecessor to section 552.1 10). Therefore, the 
district may not withhold any of the submitted information under section 552.1 10(b) of the 
Government Code. 

We note that n portion of the sriblnitted information may be protected by copyright. A 
c~lstodian of public records must comply with the copyright law and is not required to furnish 
copies of records that are copyrighted. Attorney General Opinion JM-672 (1987). A 
governmental body must allow inspection of copyrighted materials unless an exception 
applies to the information. Iil. If a member of the public wishes to make copies of 
copyrighted materials, the person must do so unassisted by the governmental body. In 
making copies, the member of the public assumes the duty of compliance with the copyright 
law and the risk of a copyright infringement suit. S ~ P  Open Recol-cis Decision No. 550 
(1990). As no further exceptions to ciisclosure are raised, the siibmitted information must 
be released to the requestor, but any copyright information must be released in accordance 
with applicable copyright law. 

This letter ruling is limited to the particular records at issue i n  this request and limited to the 
facts as presented to us; therefore. this ruling must not be relied upon as a previous 
cletermination regarding any other records or any other circumstances. 

This ruling triggers impovtant deadlines regarding the rights and responsibilities of the 
governmental body and o i  the requestor. For example, govci-nmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code $ 552.301(f). If tile 
goveinmcntai body wants to cllallcngc this ruling, the governmental body must appeal by 
filing snit in Travis County within 30 caleniiar days. Id. $ 552.324(b). In order to gct the full 
benefit of such :in appeal, the gover~~~nental body must file suit within 10 calendar days. 
lil. $ 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it,  then both the requestor and the attorney 
general have tllc right to file suit against the governmental body to enforce this ruling. 
Id .  $ 552.321(a). 

If this ruling reqnires the governinental body to rciease all or- part of the requested 
inform;ttion. the governmental body is responsible for taking the next step. Based on the 
stcttute. the attorney general expects that. upon receiving this riilirig, tile go\~eriimentni body 
will either release the public rccords promptly poi-suant to section 552.221(;1) of the 
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Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. $ 552.3215(e). 

If this ruling requires or permits the govern~nenial body to withliold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id .  5 552.321(a); Texns Dep't of Pub. Su$etj v. Gilbrenth, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If  the governrnental body, the requestor, or any other person has questions or comments 
about this r~~ l ing ,  they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerelv 

Assistant Attorney General 
Open Records Division 

Ref: ID# 278293 

C: MI-. Jairiie Bohn 
Ikon 
12005 Ford Drive 
Dallas, Texas 75234 
(W/O enclosures) 
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Mr. Allen A. Hans 
Senior Vice President & General Counsel 
Ricoh Corporation 
5 Dedrick Place 
West Caldwell, New Jersey 07006 
(wlo enclosures) 

Mr. Larry Nichols 
Ricoh Business Systems 
955 Freeport Parkway. Suite I00 
Coppell, Texas 75019 
(wlo enclosures) 

Mr. Mark W. Faller 
Oce Imagistics, Inc. 
8304 Esters Boulevard, Suite 860 
Irving, Texas 75063 
(wlo enclosures) 

Mr. Jim Hughes 
Xerox Corporat~on 
8700 Freeport Parkway, Suite 100 
Irving, Texas 75063 
(W/O enclosures) 


