
G R E G  A B B O T T  

May 1 I, 2007 

Ms. Doreen E. McGookey 
City Attorney 
City of Sherman 
P.O. Box 1106 
Sheman, Texas 75091 - 1 106 

Dear Ms. McGookey: 

You ask whether certain information is subject to required public disclosure under the 
Public Inforn~ation Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was 
assigned ID# 278264. 

The City of Shern~an (the "city") received a request for information regarding finalized 
disciplinary actions against a named officer. You state you have released some information 
to the requestor, but claim that some of the submitted information is excepted from 
disclosure under sections 552.101 and 552.130 of the Government Code.' We have 
considered the exceptions you claim and reviewed the submitted information. 

Initially, we note, and you acknowledge, that the city has not complied with the procedural 
requirements of section 552.301 of the Governmental Code in requesting this ruling. See 
Gov't Code 8 552.301(b): (e). Pursuant to section 552.302 of the Govemment Code, a 
governmental body's failure to comply with the procedural requirements of sectioil 552.301 
results in the legal presumption that the infom~ation is public and must be released unlcss a 
governmental body demonstrates a compelling reason lo withl~old the i~~fonnation to 
overcome this presumption. See llcztzcock v. Srare Rd. of ltrs., 797 S.W.2d 379, 381-82 
(Tex. App.-Austin 1990, no writ) (govzrnmsntal body mnst make compelling 

'We note section 552.147(b) of tlie Government Code authorizes a governmental body to redact a 
living person's social securiv niln~ber from public release without the necessity of requesting a decision from 
this office under the Act. 
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demonstration to overcome presumption of openness pursuant to statutory predecessor to 
Gov't Code 5 552.302); Open Records Decision No. 319 (1982). Normally, a con~pelling 
reason to withhold information exists where some other source of law makes the information 
confidential or where third-party interests are at stake. See Open Records Decision No. 150 
(1977). Because sections 552.101 and 552.130 of the Government Code can provide 
compelling reasons to withhold information, we will consider your arguments regarding 
these exceptions. 

Section 552.101 of the Govemment Code excepts from disclosure "inforn~ation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code 5 552.101. This section encompasses infom~ationdeen~edconfidential by statute, such 
as section 143.089 of the Local Government Code. You state that the city is a civil service 
city under chapter 143 of the Local Govemment Code. Section 143.089 contemplates two 
different types of personnel files: a police officer's civil service file that the civil service 
director is required to maintain, and an internal file that the police department may maintain 
for its own use. Local Gov't Code 5 143.089(a), (g). In cases in which a police department 
investigates a police officer's misconduct and takes disciplinary action against an officer, it 
is required by section 143.089(a)(2) to place all investigatory records relating to the 
investigation and disciplinary action, including background docunlents such as complaints, 
witness statements, and documents of like nature from individuals who were not in a 
supervisory capacity, in the police officer's civil service file maintained under 
section 143.089(a). Ahbott v. City of Corptcs Christi, 109 S.W.3d 113, 122 
(Tex. App.- Austin 2003, no pet.). All investigatory materials in a case resulting in 
disciplinary action arc "from the enlploying department" when they arc held by or in 
possession of the department because of its investigation into a police officer's misconduct, 
and the department must foiward them to the civil service coinrnission for placement in the 
civil service personnel file. Ill. Chapter 143 prescribes the following types of disciplinary 
actions: removal, suspension, demotion, avid u~icoinpensated duty. See 1,ocal Gov't Code 
$5 143.05 1-,055. Such records are subjecr to release under chaptcr 552 of the Goven~ment 
Code. See id. (j 143.089(f); Open Records Decision No. 562 at 6 (1990). However, a 
document relating to an officer's alleged misconduct may not be placed in his civil service 
personnel file if there is insufficient evidence to sustain the charge of misconduct. 161. 
$ 143.089(b). information that reasonably relates to an officer's empioynent relationship 
with the police department and that is mai~ltaiiled in a police department's internal file 
pursuant to section 143.089(g) is confidential and must not be released. Cify qfSciiz Atrtonio 
1,. Srrn Antonio Express-News, 47 S.\ILT.3d 556 (Tex. App.--San Antonio 2000, pet. denied); 
Cify of Snr2 Aiitonio v. Te,xos Attoi.iigy General, 851 S.W.2d 946, 949 
(Tex. App.--Austin 1993, writ denied). 

You inform us that the inforn~ation yo~i  have marked is maintained in the departnlent's 
internal file pursuant to sectioli 143.089(,a). Based on your representations and our review 
of thc information at issue, we agree that this information is confidential pursuant to 
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section 143.089(g) ofthe Local Government Code and is therefore excepted from disclosure 
under section 552.101 of the Government Code. 

You assert that aportion ofthe submitted information is subject to Chapter 61 1 of the Health 
and Safety Code. Section 552.101 of the Government Code also encompasses 
section 611.002 of the Health and Safety Code. Section 611.002 applies to 
"[c]ommunications between a patient and a professional, [and] records of the identity, 
diagnosis, evaluation, or treatment of a patient that are created or maintained by a 
professional." See nlso Health & Safety Code $ 611.001 (defining "patient" and 
"professional"). Sections 61 1.004 and 61 1.0045 provide for access to mental health records 
only by certain individuals. See Open Records Decision No. 565 (1990). These sections 
permit disclosure of mental health records to a patient, a person authorized to act on the 
patient's behalf, or a person who has the written consent of the patient. Health & Safety 
Code $ 61 1.004, ,0045. We have marked the information that constitutes mcntal health 
records, and that may only be released in accordance with sections 61 1.004 and 61 1.045 of 
the Health and Safety Code. The remaining documents at issue do not constitute mental 
health records for purposes of chapter 61 1; therefore, these documents are not subject to 
section 61 1.004. 

Section 552.101 of the Govemment Code also encompasses section 1703.306 of the 
Occupations Code. Section 1703.306 ofthe Occupations Code governs information obtained 
in the course of conducting a polygraph examination and provides that "a person for whom 
a polygraph examination is conducted . . . may not disclose information acquired from a 
polygraph examination" except to certain categories of people. Occ. Code S: 1703.306(a). 
The requestor does not appear to fall within any of the enumerated categories; therefore, the 
city must withhold the polygaph information you have marked in the submitted information 
under section 552.1 01 of the Government Code in conjunction with section 1703.306 of the 
Occupations Code. 

Section 552.101 also encompasses the doctrine of common-law privacy, which protects 
inforrilation if (1) the information contains highly intimate or enibarrassing facts the 
publication of which would be highly objectionable to a reasonable person, and (2) the 
infonnation is not of legitimate concern to the public. I~idzo. Fou~lrl. v. Tex. Indus. Accident 
Brl., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law 
privacy, both prongs of this test must be satisfied. Id. at 681-82. A compilatiori of an 
individual's criminal history is highly embarrassing infomniation, the publicalioii of which 
would be highly objectionable to a reasonable person. Cy U S .  Dep '1 oJJ~~stice i.'. Reporfe7-s 
Comm. for Freeciom ofihe Press, 489 U.S. 749, 764 (1989) (when considering prong 
regarding individual's privacy interest, coui-t recognized distiiiction between public records 
found in courthouse files and local police stations and compiled summary of infomlation and 
noted that individual has significant privacy interest in compilation of one's criminal 
history). Furlhcrmorc, we find that a compilation of a private citizen's criminal history is 
generally not of legitimate concern to the public. We note, however, that records relating to - 
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routine traffic violations are not protected by common-law privacy. Cf. Gov't Code 
5 41 1.082(2)(B). We have marked information that is confidential under common-law 
privacy, and that must be withheld under section 552.101 of the Government Code. 

Section 552.130 of the Government Code excepts from disclosure inforn~ation that "relates 
to . . . a motor vehicle operator's or driver's license or permit issued by an agency of this 
state [or] a motor vehicle title or registration issued by an agency of this state." Gov't Code 
9 552.130. In accordance with section 552.130 of the Government Code, the city must 
withhold the Texas motor vehicle record information you have marked, as well as the 
information we have marked. See Gov't Code § 552.130. 

In summary, the city must withhold the information you have marked pursuant to 
section 552.101 of the Government Code in conjunction with section 143.089 of the Local 
Government Code and section 1703.306 of the Occupations Code. The city must also 
withhold the information we have marked pursuant to section 552.101 of the Government 
Code in conjunction with common-law privacy. The mental health records we have marked 
may only be released in accordance with sections 61 1.004 and 61 1.045 of the Health and 
Safety Code. The city must withhold the information yoif have marked, as well as the 
information we have marked, pursuant to section 552.130 of the Government Code. The 
remaining submitted information must be released to the requestor. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this r~lling. Gov't Code 5; 552.301(f). If the 
govemmcntal body wants to challenge this ruling, the govemsnei~tal body ii~ust appeal by 
filing suit ill Travis County within 30 calendar days. Id. $552.324(b). In order to get the full 
benefit of such an appeal, the govemmcrital body must file snit within I0 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against thc governmental body to enforce this ruling. 
Id, 5 552.321(a). 

If this nlling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe 
Government Code. If tile govcm~nental body Pails to do one of these things, then the 
requestor should report that failure to the attorney general's Opcii Government Hotline, 
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toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Te.xas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the governmental body, the requestor, or any other person has questions or con~n~ents  
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, ,,-, 

Amy&.% Shipp . . 

Assistant Attorney General 
Open Records Division 

Ref: ID# 278264 

Enc. S~tbmitted documents 

c: Mr. Chris Banett 
Staff Attorney 
Combined Law Enforcement Associations of Texas 
904 Collier 
Fort Worth, Texas 76102 
(W/O enclosures) 


