
G R E G  A B B O T T  

May 16,2007 

Ms. Mary R. Risner 
Director - Litigation Division 
Office of Legal Services 
Texas Commission on Environmental Quality 
P.O. Box 13087 
Austin, Texas 787 11 

Dear Ms. Risner: 

You ask whether certain information is subject to required public disclosure under the 
Public I~iformation Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 278764. 

The Texas Environmental Commission on Environmental Quality (the "commission") 
received two requests from the same requestor for several categories of information 
pertaining to Texas Instruments and a specific areaof contaminated land. You have released 
some responsive information, but claim that the submitted information is excepted from 
disclosure under section 552.107 of the Government Code. We have coilsidered the 
exception you claim and reviewed the submitted information. We have also considered the 
comments submitted by an attorney for the requestor. See Gov't Code $552.304 (providing 
that interested party may submit comments stating why informiition s h o ~ ~ l d  or should not be 
released). 

Section 552.107(1) excepts from disclosure information protected by the attorney-client 
pl-ivilege. See Gov't Code 5 552.107(1). When asserting the attorney-client privilege. a 
governmental body has the burden of providing the neccssai-y facts to ciemonslrate the 
elements of tile privilege in ordei- to withhold the information at issue. Opcii Records 
Decision No. 676 at 6-7 (2002). First: ;I governmental botiy iiiust cieinonstrate that the 
information constitutes or docuineilis a co~nmuilication. I .  at 7. Sccuiid, thc 
communication must have been made "for the purpose of lacilitatitlg the reiidition of 
profession:ll legal services" to the client govern~nental body. TEX. R. Evro. 503(b)(l). The 
privilege does not apply when an attorney or representative is  involveci in some capacity 
other tlian that of providing or facilitating professional legal services to the client 
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governmental body. I n  re Tex. F~znners Ins. E-~ch.,  990 S.W.2d 337, 340 (Tex. 
App.-Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply if attorney 
acting in capacity other than that of attorney). Governmental attorneys often act in capacities 
other than that of professional legal counsel, such as administrators, investigators, or 
managers. Thus, the mere fact that acommunication involves an attorney for the government 
does not demonstrate this element. Third, the privilege applies only to communications 
between or among clients, client representatives, lawyers, and lawyer representatives. TEx. 
R.EVID. 503(b)(l)(A), (B), (C), (D), (E). Thus, agovernmental body must inform this office 
of the identities and capacities of the individuals to whom each communication at issue has 
been made. Lastly, tlie attorney-client privilege applies only to a confidential 
communication, id. 503(b)(l), meaning it was "not intended to be disclosed to thil-d pcrsons 
other than those to whom disclosure is made i n  furtherance of the rendition of professional 
legal services to the client or those reasonably necessary for- the transmission of the 
communication." Id. 503(a)(5). Section 552.107 inay except ft-om disclosure notes in an 
attorney's client file if they contain confidences of the client or reveal the opinions: advice, 
or recommendations that have been made or will he made to the client or associated 
attorneys. Open Records Decision No. 574 at 6 (1  990). 

Whether a communication meets this definition depends on the intent of the parties involved 
at the time the infonnation was comniunicated. Os/?orrze 1.. Johrzson, 054 S.W.2d 180, 184 
(Tcx. App.-Waco 1997: no writ). Moreover. becairse the client may elect to waive the. 
privilege at any time, a govern~iiental body must explairi that the confidentiality of a 
co~nmunication has been mainiainecl. Section 552.107(1) generally excepts an entire 
communication that is demonstrated to be protected by the attorney-client privilege unless 
otherwise waived by the governmental body. See H~lie v. DeShrczo. 922 S.W.2d 920, 923 
(Tex. i996) (privilege extends to entire communication, including facts contained therein). 

You state the submitted information consists of notes written by one of the commission's 
staff attorneys memorializing a conversation she had with a cornmission employee in 
preparation for ameeting. YOLI further state that the attorney's role during this conversation 
was that of a profcssionai legal coiinsel and that this coininunic;iiioii was co~if'idcntiai and 
h, '1s . iemained - so. Basetlon youi-repl-escr?iations :ind o~iii.evie\v oiihc s ~ ~ h ~ i ~ i t t e d  information. 
we agree that the information is protected by the attorney-ciicnt privilege. We therefore 
conclude the commission may withhold tllc submitted iiifor~nation pursuant to 
section 552.107(1) of the Government Code. 

This letter ruling is limited to the particular records at issue in this request and Iiirrited to the 
facts as presented to us; therefore, this I-uling must not be relied upon as a previous 
determination regarding any othcr records or any othcr circumstances. 

This ~rulirig triggers important ile;liliii?cs regal-ding tlie rights ~ i ~ i t l  i-esponsihilities of the 
go\~einnieirtnl body and of thc requestor. For example. govet-iiineritai hotiies ;ire pi-ohibited 
I'ro111 asking the attorney general to rccorrsider this riiliilg. Gov't Code 5 552.301(0. If the 
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governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. S552.324ib). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
I 552.353(b)(3), (c). If the governmental body does riot appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney general 
have the right to file suit against the governmental body to enforce this ruling. Id, 
$ 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure lo the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor rnay also file a complaint with the district or 
county attorney. Id. 5 552.3215(e). 

I f  this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
hody. Id. $ 552.321ia); Texas Dep't ($Pub. Sqfet?, v. Gilbreath, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 

Please rernember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must he directed to Hadassah Schloss ai the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any colnrnents within 10 calendar days 
of the date of this ruling. 

Sincerely. 

Aries Solis 
Assistant Attorney General 
Open Records Division 
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Ref: ID# 278764 

Enc. Submitted documents 

c: Ms. Margaret Allen 
Senior Reporter - Dallas Business Journal 
12801 North Central Expressway, Suite 800 
Dallas, Texas 75243 
(W/O enclosures) 

Mr. David H. Harper 
Haynes and Boone, LLP 
901 Main Street, Suite 3100 
Dallas, Texas 75202 
(W/O enclosures) 


