ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

May 17, 2007

Ms. Cathy Cunningham
Senior City Attorney

City Attorney’s Office

825 West Irving Boulevard
Irving, Texas 75060

OR2007-06125
Dear Ms. Cunmngham:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 282413,

The City of Irving (the “city”) received a request for information relating to a proposal to
host the 2011 Super Bowl. You state that some responsive information has been released to
the requestor. You claim that some of the requested mformation is excepted from disclosure
under sections 552.104, 5§52.106, 552.110, 552.111, and 552.131 of the Government Code.
In addition, you have notified twenty-four interested third parties of the city’s receipt of the
request for information and of the night of each third party to submit arguments to this office
as to why the requested information should not be released to the requestor. See Gov’t Code
§ 552.305(d); see also Open Records Decision No. 542 (1990) (determining that statutory
predecessor to section 552.305 permits governmental body to rely on interested third party
to raise and explain applicability of exception in Act in certain circumstances). We have
considered the claimed exceptions and reviewed the submitted information.

Section 552.104 of the Government Code excepts from disclosure “information that, if
released, would give advantage to a competitor or bidder.” Gov’t Code § 552.104(a). This
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exception protects a governmental body’s inferests in connection with competitive bidding
and in certain other competitive situations. See Open Records Decision No. 593 (1991)
(construing statutory predecessor). This office has held that a governmental body may seek
protection as a competitor in the marketplace under section 552.104 and avail itself of the
“competitive advantage” aspect of this exception if it can satisfy two criteria. See id. First,
the governmental body must demonstrate that it has specific marketplace interests. See id.
at 3. Second, the governmental body must demonstrate a specific threat of actual or potential
harm to its interests in a particular competitive situation. See id. at 5. Thus, the question of
whether the release of particular information will harm a governmental body’s legitimate
interests as a competitor in a marketplace depends on the sufficiency of the governmental
body’s demonstration of the prospect of specific harm to its marketplace interests in a
particular competitive situation. See id. at 10. A general allegation of a remote possibility
of harm 1s not sufficient. See Open Records Decision No, 514 at 2 {1988).

The City of Arlington (“Arlington”) asserts that the submitted documents are excepted under
section 552.104 and informs us that it, through the North Texas Super Bowl XLV Bidding
Committee, Inc., is secking to have the North Texas region selected as host for the Super
Bowl in 2011. Arlington explains that the selection process involves the submission of
competifive bids to the National Football League, which will review the bids and select the
most qualified city or region, based on a competitive analysis, and informs us that the
selection of the North Texas region to host the Super Bowl would have an estimated $300
million economic impact on the area. Arlington states that the bidding process is ongoing
and that bidders still have the ability to amend their proposals. Arlington asserts that the
submitted information reflects bidding strategy and bid preparation that, if released, would
give advantages to other bidders and result in substantial competitive harm to it. Based on
these representations, we find that Arlington has demonstrated that it has specific
marketpliace interests in the Super Bowl site selection process. We also find that Arlington
has sufficiently shown that the release of the information at issue would result in specific
harm to its marketplace interests. We therefore conclude that the city may withhold the
submitted information at this time under section 552.104 of the Government Code.'

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). Ifthe

'As our ruling is dispositive, we do not address the remeining arguments, We note that this ruling is
limited to the information submitted as responsive by the city. See Gov't Code § 552.30Ue{(1)(D)
{governmental body requesting decision from Attorney General must submit copy of specific information
requested).
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governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 532.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the nght to file suit against the governmental body to enforce this ruling. 7Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that fatlure to the attorney general’s Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Jd. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling,

Sincerely,

(_' N ( s /L/V""" [ \
i

Cindy Nettles

Assistant Attorney General
Open Records Division

CN/mef
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Ref:

Enc.

ID# 282413
Submitted documents

Mr. Jeff Mosier
Dallas Morming News
P.O. Box 655237
Dallas, Texas 75265
{wfo enclosures)

Ms. Tara Green

North Texas Super Bowl XLV Bidding
Comunittee, Inc.

c/o North Texas Commission

P.O. Box 610246

DFW Airport, Texas 75261

(w/o enclosures)

Mr. Denis C. Braham
Winsted P.C.

5400 Renaissance Tower
1201 Elm Street

Dallas, Texas 75270

Ms, Maura Gast

Irving Convention and Visitors Bureau
c/o Ms. Cathy Cunningham

825 West Irving Boulevard

Irving, Texas 75060

{w/o enclosures)

Mr. Phillip Jones

Dallas Convention and Visitors Bureau
325 North St. Paul Street, Suite 700
Dallas, Texas 75201

{w/o enclosures)

Mr. David DuBois

Fort Worth Convention and
Visitors Bureau

415 Throckmorton

Fort Worth, Texas 76102
{w/0 enclosures)

Mr. Paul McCallum
Grapevine Convention and
Visitors Bureau

One Liberty Park Plaza
Grapevine, Texas 76051-5374
{w/o enclosures)

Mr. Randy Sisson

Grand Prairie Convention and
Visitors Bureau

2170 North Beltline Road

Grand Prairte, Texas 75050

{w/o enclosures)

Ms. Linda Howell DiMario
Arlington Convention and
Visitors Bureau

1905 East Randol Miil Road
Arlington, Texas 76011
{w/o enclosures) .

Mr. Al Rojas

City of Dailas

1500 Marilla Street, 5 DS
Dallas, Texas 75201

{w/o enclosures)

Ms. Karen VanWinkle
City of Arlington

191 West Abram Street
Arlington, Texas 76010
(w/o enclosures)

Ms. Molly Shortall

Assistant City Aftorney

City of Arlington

P.0O. Box 90231

Arlington, Texas 76004-3231
(w/o enclosures)
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Mr. Kirk Slaughter

City of Fort Worth

1000 Throckmorton Street
Fort Worth, Texas 76102
{w/o enclosures)

Mr. Tom Heath

City of Grand Prairie

P.O. Box 534045

Grand Prairie, Texas 75053-4045
(w/o enclosures)

Ms. Jennifer Hibbs

City of Grapevine

200 South Main Street
Grapevine, Texas 76051
(w/o enclosures)

Mr. Allen Clemson
Dallas County
Commissioners Court
411 Elm Street, 2™ Floor
Dallas, Texas 75202
(wlo enclosures)

G.K. Maenius

Tarrant County Administrator
100 East Weatherford

Fort Worth, Texas 76196
{w/o enclosures)

Ms. Brooke Dieterlen

Greater Dallas Hotel Association
325 North St. Paul Street

Suite 2370

Dallas, Texas 75201

(w/o enclosures)

Mr. Ronny Region

Hotel Association of
Tarrant County

6910 Richlynn Terrance
Fort Worth, Texas 76118
{w/o enclosures)



