
G R E G  A B B O T T  

May 18,2007 

Mr. Galen Gatten 
Assistant City Attorney 
City of Midland 
P.O. Box 1152 
Midland, Texas 79702-1 152 

Dear Mr. Gatten: 

You ask whether certain inforination is subject to I-equired public disclosui-e nnder the Public 
Information Act (the "Act"j. chapter 552 of the Governmeni Code. Your request was 
assigned lD# 278918. 

The Midland Police Departmerit (the "department") received a request for a specified police 
report. You claim that the requested information is excepted from disclosure under 
sections 552. 101 and 552.108 of the Government Code. We have considered the exceptions 
you claim and reviewed the submitted information. 

Initially, we note that a portion of the submitted inforination is not responsive to the pueseiit 
request. The recluestor has specificoily excliided the dl.ivei-'s license numbers fioin the scope 
ofthe reguest. Accorclinglv, thc sithi~iiiieti iirivei-'s Iiccnsi, n~inihers. which \ve have m:tsked, 
are not respoiisive to thcprcsent recjucst. Tllis I-uling cloes not addl-ess the public availability 
of any information that is not responsive to the present request, and the department need not 
release that information in response to this request. 

Next, we must address the department's obligations under section 552.301 of the 
Government Code. Pursuant to section 552.301(b), a governmental body must ask for a 
decision from this office and state the exceptions that apply not later than the tenth business 
day after the date ofreceiving the written request. See Gov't Code $ 552.301(b). 111 this 
instarice, you state that the department received the instant rec1Liest on Febl-uary 26. 2007. 
Hoive\.er.. tile depiistment did not I-eiluest a decision Srom this office until Mal-cll 13. 2007. 
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See id. S 552.308 (describing rules for calculating submission dates of documents sent via 
first class Ui~ited States mail, cornmon or contrilct carrier. or interagency mail). 
Consequently, we find that the department failed to comply with the reqiiirements of 
section 552.30 1 .  

Pursuant to section 552.302 of the Government Code, a governmental body's failure to 
comply with the procedural requirements of section 552.301 results in the legal pres~~mption 
that the requested information is public and must be released, unless the governmental body 
demonstrates a compelling reason to withhold the information from disclosure. See id. 
8 552.302; Hcincock v. State Bd qflns., 797 S.W.2d 379,38 1-82 (Tex. App.-A~tstin 1990, 
no writ) (governmental body inust make coinpelling demonstration to overcome presumption 
of openness pursuant to statutory predecessor to section 552.302): Open Records Decision 
No. 3 19 (1982). Generally. a go\,ernmental body 111;iy iicinonstrate a coiiipelliiig reason to 
withhold information by a showing that the iiiforrnation is iriade confidential by another 
source of law or affects third party interests. See Open Records Decision No. 630 (1994). 
Section 552.108 is a discretionary exception to disclosure that protects a governmental 
body's interests and may be waived. See Open Records Decision Nos. 665 at 2 n.5 (2000) 
(discretionary exceptions generally), 177 at 3 (1977) (statutory predecessor to 
section 552.108 subject to waiver). Because the department's claim under section 552.108 
is not a compelling reason for non-disclos~ire, we find that the submitted information may 
not he withheld on that basis. Bur see Open Records Decision No. 586 (1991) (need of 
another governmental body to withhold requested information may provide compelling 
reason for nondisclosure ~inder section 552.108 in certaiii circumstances). I-Io~vever, as 
section 552.10 1 of the Government Code can pt-ovide a compelling reason to overcome the 
presumption of openness, we will address your argument under this exception. 

Section 552.2 01 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code 5 552.101. Section 552.101 encompasses the doctrine of coinmon law privacy, which 
protects information if it (1) contains highly intimate or embarrassing facts, the piiblication 
of which would he highly objectionable to a rcasonubie person; ant1 (2) is not of legitimate 
concern to the public. 1iid~i.s. Fortrld. I , ,  l'c,i. I1rc1ir.r. Accitl~~iit Bri.. 540 S.W.2d 668. 685 (Tex. 
1976). The type ofinformation cocisitlel-ed intimate t~rid cnrb;ii-rassin~ by ihc Texas Supreme 
Court in Iiliit4striiil Fnllizdiirioii inclutied itiformation relatiitg to sexual ass:rult, pregnancy, 
lnenral or physical abuse in the workplace, illegitiniate childr-cn, psychiatric ti-catment of 
mental disorders: attempted suicide, and injuries to sexual organs. Id. at 683. lJpon review, 
we find that the information that we have marked must be witlihelci under section 552.101 
in conjunction with common law privacy. However, we find that the verr~aining inforination 
is not intimate or embarrassing and may not be withheld uncier section 552.101 on this basis. 

111 summary, the sub~nitted driver's license numbers arc not rcsponsive to the request and 
iieed not be released in response to it. Tire department must witiihold the information we 
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have marked under section 552.101 of the Government Code in conjunction with common 
law privacy. The remaining information must be released to the requestor.' 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example. governmental bodies are prohibited 
from asking the attorney general to reconsider this r~~l ing .  Gov't Code 8 552.301 (0. If the 
governmental body wants to challenge this ruling, the governrnetttal body must appeal by 
filing stlit in Travis County within 30 calendar days. Id .  8 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body tnust file suit within 10 calendar days. 
Id .  S 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. 8 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body Fails to do one of these things. then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. $ 552.3215(e). 

If this ruling requires or permits the govertimental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. $ 552.321ja); Texits Dep't of P ~ i h .  Snf'ety v. Gilhrecith, 842 S.W.2d 408; 41 1 
(Tex. App.-Austin 1992. no writ). 

Please remembet- that under the Act the I-eiense ofiiifornratioii [I-iggers eel-tairi pr-ocedul-es for 
costs and charges to the requestor. If records are released in coinpliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attoriiey General at (5 12) 475-2497. 

I f  the governmental body, the requestor, or any other person has questions or comments 
about this rulii~g, they may contact our office. Althoiigh there is no statutory deadline for 

'We note tliat the remaining information coiliains social security niiinhers. Scctioii S52,147(h) 01. tire 
Covcriiment Code authorizes a gii\~ernrneiii;il hody to redact n Iiviiig pci-soii's siicial seciirity ni~mber Sroin 
[public release without thc necessity of reqiicstiiig a decisiiln Srom this oif icc under tlic Act. 
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contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Assistant Attorney General 
Open Records Division 

Ref: ID# 2789 18 

Enc. Submitted documents 

c: Mr. George Vorce 
5506 Ridgemont 
Midland, Texas 79701 
(wio enclosures) 


