
G R E G  A B B O T T  

May 18,2007 

Mr. Manuel C. Maltos 
Kazen, M e ~ ~ r e r  & Pirez, L.L.P. 
P.O. Box 6237 
Laredo, Texas 78042 

Dear Mr. Maltos: 

You ask whether certain information is subject to required public disclosiire under the P~rblic 
Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 277565. 

Laredo Family Planning Services ("LFPS"): which yon represent, received a request for nine 
categories of information pertaining to the requestor's dismissal. You claim that LFPS is not 
a governmental body. In the alternative, you state that LFPS has released some of the 
requested information but claim that the s~ibmitted information is excepted from disclostire 
tinder sections 552.101 and 552.102 of the Government Cocie. We have considered yoi~r  
a]-guments and reviewed the submitted information. 

We first address ihe threshold issue of whether LFPS is subject to the Act. Tile Act requii-es 
a governmental body to make information that is within its possession or control available 
to the public, with certain statutory exceptions. See Gov't Code $ 6  552.002(a), ,006. ,021. 
Under the Act, the term "governmental body" includes several enumerated kinds of entities 
and "the part, section, or portion of an organization, corporation, comanission, committee, 
institution, or agency that spends or that is supported in whole or in part by piiblic funds[.]" 
/ti. 8 552.003(1)(A)(xii). The phrase "public funds" ineans fiiilds of the state or of a 
governrnenlal subdivision of thc state. /ti. 6 552.003(5). 

Both the courts and this office previously have considered the scope of thc definition of 
"governmental body" under the Act and its statutory predecessor. In K~zcc!laizd v. ~Vcitioizt~l 
Colleginte Atizleiic Associczlion, 850 F.2d 224 (5th Cir. 1988). tlic United States Coiirt of 
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Appeals for the Fifth Circuit recognized that opinions of this office do not declare private 
persons or businesses to be "governmental bodies" that are subject to the Act "simply 
because \the persons or businesses] provide specific goods or services under a contract with 
a government body." Knc,nerlcinci. 850 F.2d at 228 (quoting Open Records Decision No. 1 
(1973)). Rather, the Kizec~iciizcl court noted that in  iiiterpreting the predecessor to 
section 552.003 of the Government Code, this office's opinions generally examine the facts 
of the relationship between the private entity and the governmental body and apply three 
distinct patterns of analysis: 

The opinions advise that an entity receiving public funds becomes a 
governmental body under the Act. unless its relationship with the government 
imposes "a specific and definite obligation . . . to provide a measurable 
ainoulit of service in exchange for a certain amount of money as would be 
expected in a typical arms-length contract for services betweer1 a vendor and 
purchaser." Tex. Att'y Gen. No. JM-821 (1987), quoting ORD-228 (1979). 
That same opinion informs that "a contract or relationship that involves 
public funds and that indicates a common purpose or objective or that creates 
an agency-type relationship between a private entity and a public entity will 
bring the private entity within the . . . definition of a 'governmental body.'" 
Finally, that opinion, citing others, advises that some entities, such as 
volunteer fire departments, will be considered governmental bodies if they 
provide "services traditionally provided by governmental bodies." 

Id. The Kizc<eIi~izd court ultimately concluded that the National Collegiate Athletic 
Association (the "NCAA:') and the Soiithwest Confel-ence (tlie "SWC"), both of which 
received public funds, were not "governmental bodies" for purposes of the Act, beca~lse both 
provided specific, measurable services in return for those f t~~ids.  See K~zec~liz~ziI, 850 F.2d 
at 230-3 1 .  Both the NCAA and the SWC were associations made up of both private aud 
public universities. Both the NCAA and tlie SWC received dues and other revenues from 
their member institutions. Icl. at 226-28. In return for those funds, the NCAA aiici the SWC 
provided specific services to their members, such as supporting varioiis NCAA and SWC 
committees; pl-oducing publications, television messages; a id  st;itistics: aild investigating 
coinplaints oi' violations of NCAA and SWC rilles and regulatioils. Id. at 229-3 1 .  The 
K~zc?c~laizdcourt concluded that although the NCAA and tlie SWC received p~iblic funds from 
some oftheir members, neither entity was a "govemmeiital body" for purposes of the Act, 
because the NCAA and SWC did not receive the funds for their gcneral support. Rather, the 
NCAA and the SWC provided "specific and gaugeable services" in return for the funds that 
they received from their member public institutions. See id. at 23 1 ; see ii1.soA.H. Belo C o p .  
v. S. Merhoclisr Cini~,., 734 S.W.2d 720 (Tex. App.-Dallas 1987, writ denied) (athletic 
departments of private-school members of Southwest Confereuce did not receive or spend 
public funds and thus were not govern~nental bodies for purposes of Act). 
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In exploring the scope of the definition of"governmenta1 body" under the Act, this office has 
distinguished between private entities that receive public funds in return for specific, 
measurable services and those entities that receive public funds as general support. In Open 
Records Decision No. 228 (1979), we considered whether the North Texas Commission (the 
"commission"), a private, nonprofit corporation chartered for the purpose of promoting the 
interests of the Dallas-Fort Worth metropolitan area, was a governmental body. See 
ORD 228 at 1. The commission's contract with the City of Fort Worth obligated the city to 
pay the commission $80,000 per year for three years. Id. The contract obligated the 
commission, among other things, to "[c]ontinue its current successful programs and 
implement such new and innovative programs as will ~LII-ther its corporate objectives and 
comrnonCity's interests and activities." l i l ,  at 2. Noting this provision. this office stated that 
"[elven if all other parts of the contract were found to represent a strictly arms-length 
transaction, we believe that this provision places the various govei-nmental bodies which 
have enteredinto the contract in the position of 'supporting' the operation of the Corr~mission 
with public funds within the meaning of section 2(1)(F)." Id. Accol-dingly, the coinmission 
was determined to be a governmental body for purposes of the Act. Id. 

In Open Records Decision No. 602 (1992), we addressed the status of the Dallas Museum 
of Art (the "DMA") under the Act. The DMA was a private, nonprofit corporation that had 
contracted with the City of Dallas to care for and preserve an art collcciion owneci by the city 
and to maintain, operate, and manage an art museum. See ORD 602 at 1-2. The contract 
required the city to support the DMA by maintaining the museum building, paying for ~itility 
service, and providing funds for other costs of operating the museurn. Id.  at 2. We noted 
that an entity that receives public funds is a governmental body under the Act, unless the 
entity's relatioriship with the governmental body from which it receives funds imposes "a 
specific and definite obligation. . . to provide a measurable amount of service in exchange 
for a certain amount of money as would be expected in a typical arms-length contract for 
services between a vendor and purchaser.' Id. at 4. We found that "the [City of Dallas] is 
receiving valuable services in exchange for its obligations, but. in our opinion, the very 
nature of the services the DMA provides !o ihe [City of Dallas] cannot be known, specific; 
or measur'ahle." lil, at 5 .  Thus, we concluded !hat the City ol' Dallas provided genenil 
support to the DMA facilities and operation, making the DMA a govet-nmental body to the 
extent that it received the city's financial support. Id. Therefore, the DMA's records that 
related to programs supported by public funds were subject to the Act. 161. 

In the present case, you inform us that LFPS is a nouprofit corporation whose general 
purpose is to provide family planning services to the people of Laredo. Texas. You explain 
that LFPS has a contract with the Texas Department of State Health Services (the 
"department") under whicli LFPS receives public hinds. You have subinitteti a copy of the 
contract between LFPS and tihe depni-iment. which provitics foi- pencral funiling of LFPS but 
states that LFPS may not rise tleparlment funds for some procedures. You have informed us 
that the procedures at issue i n  the present case are ~v i th i i r  [he scope of services provided 
under the terms of the contract with the departnicnt. After reviewing the subnlitted contract 
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and considering your arguments, we conclude that LFPS is supported by public funding 
within the meaning of section 552.003 of the Government Code. See ORD 228. Therefore, 
we find that LFPS is a governmental body subject to the Act. 

We next address whether the siibrnittetl information is subject to the Act. The Act is 
applicable to "public information." See Gov't Code S 552.021. "P~iblic information" is 
defined as "information that is collected, assembled, or maintained under a law or ordinance 
or in connection with the transaction of official business. . . by a governmental body or . . . 
for a governmental body and the governmental body owns the information or has a right of 
access to it." Id .  $552.002(a). Information is generally subject to the Act when i t  is held by 
a governmental body and it relates to the official business of a governmental body or is used 
by a public official or employee in the performance of official duties. See Open Records 
Decision No. 635 (1995). Section 552.002 does not require that the information be created 
by the governmental body. In this instance. you have inl'ormed tliis office that tile submitted 
information relates to donations that are intended to siipport services provided under LFPS' 
contract with the department. Furthermore, you have informed us that the funds received 
from such donations are commingled with funds received from the department. Finally, you 
have informed us that the submitted information is related to the termination of the 
requestor's employment with LFPS and that the terminated employee's salary was drawn 
from funds provided, in part, by the department. We therefore determine that the s~tbmitted 
information was collected or maintained in connection with the transaction of official 
biisiness of LFPS, and thus, is public information as defined by section 552.002. Gov't Code 
6 552.002(a). Thus, this information is subject to the Act anti must be I-eleased, unless an 
exception to disclosul-e is shown to be applicable. 

We next address the exceptions to disclosure that aue applicable to the submitted 
information. We note that the information includes a bank account number. Section 552.136 
of the Government Code provides: 

(a) In this section, "access device" illeans acard- plate. code, account numbel-. 
personal identification number. electronic serial number, mobile 
identification number, or other telccornmunications service, equipment, 01- 

instrument identifier or means of account access that aloile or in conjunction 
with another access dcvice may he ~~seci  to: 

(1) obtain money, gootis, sei-vices. or another thing of value; or 

(2) initiate a transfer of funds other than a transfe'er or-iginated solely 
by paper instrument. 

(h) Notwiihstanding any other provision of tl~is chapter. a credit card, debit 
card, charge card. or access clevice nuinher that is coilccteii. ~lssenibied, or 
riiaintained by or fol- a goveri-imeiital body is coi~fideritiai. 
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Gov't Code 6 552.136.' The bank account number that we have marked must be withheld 
under section 552.136 of the Government Code. 

We next address the arguments that you raise for withholding the remaining information 
from public disclosure. Section 552.101 of the Government Code excepts fi-om public 
disclosure "information considered to be confidential by law, either constitutional, statutory, 
or by judicial decision." 161. 5 552.101. This exception encompasses the doctrine of 
common-law privacy, which protects information if (1) the information contains highly 
intimate or embarrassing facts, the publication of which would be hishly objectionable to a 
reasonable person, and (2) the information is not of legitimate concern to the public. See 
Ir!dus. Found. v. Ten. Indus. Accicleni Bd., 540 S.W.2d 668, 685 (Tex. 1976). To establish 
the applicability of common-law privacy, both elements of this test must be established. Id. 
at 681-82. 

Section 552.102 of the Government Code excepts from public disc1osul.e "infol-mation in a 
personnel file, the disclosure of which would constitute a clearly unwal.ranted invasion of 
personal privacy[.]" Gov't Code $552.102(a). Section 552.102(a) protects inforniation that 
relates to public officials and employees. The privacy analysis under section 552.102(a) is 
the same as the common-law privacy tzst under section 552. I01 arid I~rd~t.srricil Fo~lndntiorz. 
See N~lhert v. Hrirt(+Hunks Ten. .Ve~~~,s~~crpers, Ir~c., 652 S.W.2d 546, 549-5 I (Tex. App.- 
Austin 1983, writ ref'd n.r.e.) (addressing statutory predecessor). Therefore, we will 
determine whether any of the remaining information is protected by common-law privacy 
under section 552.101. 

The type of information considered intimate and embarrassing by the Texas Supreme Court 
i n  I~~iirutrinl Fo~lndation included information relating to sexual assault, pregnancy, mental 
or physical abuse in the workplace, illegitimate children, psychiatric treatment of mental 
disorders, attempted suicide, and injuries to sexual organs. Id. at 683. This office has found 
that personal financial information not relating to the financial transaction bclween an 
icidividual ant1 a governmental body is excepted from recjuireci public disclosure under 
cominon law privacy. See Open Records Decision h'os. 600 at 0- i 2 ( 1992) (iileiitifyinp 
p~ihlic and private portions of certain state personnel records), 545 at 4 (1990) (attorney 
general has found kinds of financial information not excepted from public disclosure by 
commoii-law privacy to generally be those regarding receipt of governmental funds or debts 
owed to govei-nmental entities), 523 at 4 (1989) (noting distinctioii under common-law 
privacy between confidential background financial information ~LII-nishcd to public body 
about individual ant1 basic facts regarding particular financial transactioi~ between individual 
and public body). 373 at 4 (1983) ((letel-mination of whether public's interest in obraining 
personal financial information is sufficient to justify iis disclosure must be made 011 case-by- 

'Tire Officc of the Anosncy Gcne~.al will raise n iiiaiidatory cxccption lihc scciiipn 552.136 on  
hehall o i  a governmental body, hut osdiiiaiily ivill not raise other exccptiiii~s. Sic, Opcii Kccorits ilecision 
Nos.481 (1987), 480 (1987), 470 (1Y87). 
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case basis). However, this office has also found that the public has a legitimate interest in 
information relating to employees of governmental bodies and their employment 
qualifications and job performance. Set  Open Records Decision Nos. 562 at 10 (1??0), 542 
at 5 (1990); see cilso Open Records Decision No. 423 at 2 ( 1'984) (scope of public employee 
privacy is rial-row). In this instance. the information yoir seek to ~~i t l ihold  consists of two 
checks from a private citizen that were intended 21s dontitions for LFPS. The 
misappropriation of the checks was then the basis for the disrnissal of an LFPS employee. 
Therefore. we find that there is a legitimate public interest in the information at issue, and 
i t  may not be withheld under section 552.101 of the Government Code in conjunction with 
common-law privacy. 

In summary, LFPS must withhold the bank account number that we have marked under 
section 552.136 of the Government Code. As you raise no other exceptions to disclosure, 
the remaining information Inus[ he r.elcascd to the reiluestor.' 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 8 552.301(t). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. $552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. S 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor arici the attorney 
general have the right to file suit againsi the governiiientai body io erifol-ce this r~iiing. 
Id.  $ 552.32 1 (a). 

If this ruling requires the governmental body to release ail or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the govern~ncntal body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file alawsuit chailenging this I-ulingp~irs~iant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things. then the 
requestor shoulci report that failure to the attorney general's Open Government Hotlinc, 
in11 fuee, 31 (877) 673-6839. The recjucs~oi- may ;iiso file ii co~nplttirii \vitli the tiistrict or 
county attorney. Id.  9 552.3215(e). 

'We note that some oftlic iiifosmntion that must he released would be excepted froin puhiic disclosure 
to pn~tec t  the rcqiiestor's privacy. In this instance, howcver, ttie rcqucstos has a 1-ight of access to her own 
private information. See Gov't Code $ 552.023(a); ORD 481 at 4 (priwcy Ihcories not inlplicatcti when 
iiiilisidual requests information concerning hiinsclf). Shoiild I.FPS i-cceivc ;iiii~tllei- rcijuzst hi- thzsc saiiie 
i-ccoids koni a persun \vIx> wn~ild m,t hnvc a riglit of;icccss to tlic i-eqiiesii)i's psis~iic inii)inii:ition. LFPS slioiild 
scsiibii~it tlicse rccoi-ds ;itid scijucst niiotl~e: iicci\itiii. Scc Ciuv' i  Coilc \',> 552301la). ,301. 
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If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 552.321(a); Texas Dep't of' Pub. Safety v. Gilbrenth, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within I0 calendar d.~ys 
of the date of this ruling. 

Sincerely, 

L. Joseph James 
Assistant Attorney General 
Open Records Division 

Ref: ID# 277565 

Enc. Submitted documents 

c: Ms. Avaceli Garza 
720 Buffalo Court 
Laredo, Texas 78045 
(wlo enclosures) 


