
ATTORNEY GENERAL 01: TEXAS 
G R E G  A B B O T T  

May 2 1,2007 

Ms. Meredith Ladd 
Brown & Hofmeister, L.L.P. 
For the City of McKinney 
740 East Campbell Road, Suite 800 
Richardson, Texas 75081 

Dear Ms. Ladd: 

You ask whether certain information is subject to required public disclosure under the Public 
Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 279025. 

The McKinney Police Department (the "department"), which you represent, received a 
request for six specified reports. You claim that the requested information is excepted from 
disclosure under section 552.101 of the Government Code. We have considered the 
exception you claim and reviewed the submitted information. 

Initially, we address your obligations under section 552.301 of the Goven~ment Codc. This 
section prescribes the procedures that a governinental body must follow in asking this office 
to decide whether requested information is excepted from public disclosrrre. 
Section 552.301 (b) requires the goveinmental body to ask for the attorney general's decision 
and state the exceptions to disclosure not latcr than the tenth business day after tlie date of 
its receipt of the written request for infonnation. See Gou't Codc $ 552.301(b). You stale 
that the department received the present request on Febr~lary 27, 2007. However, you did 
not ask this office for a decision or raise section 552.101 until March 14, 2007. Therefore, 
the department failed to raise section 552.101 witl~iii the ten-business-day deadline 
prescribed by section 552.301(b). 

Pursuant lo section 552 302 of the Government Code, a governmental body's failure to 
comply with section 552 301 results in the legal presumption that the requested iiiformation 
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is public and must he released unless the govemmentai body demonstrates a compell i~~g 
reason to withhold the information from disclosure. See Gov't Code 5 552.302; Hancock 
v. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ) 
(governmental body must make compelling demonstration to overcome pres~~mption of 
openness pursuant to statutory predecessor to section 552.302); Open Records Decision 
No. 319 (1982). Normally, a compelling reason for non-disclosure exists where soilie other 
source of law makes the infonnation confidential or where third party interests are at stake. 
Open Records Decision No. 150 at 2 (1977). Because section 552.101 of the Government 
Code can provide a compelling reason to withhold this information, we will address your 
argument concerning this exception. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code $ 552.101. Section 552.101 encolnpasses the doctrines of common law and 
constitutional privacy. Common law privacy protects information if (1) the information 
contains highly intimate or embarrassing facts the publication of which would be highly 
objectionable to a reasonable person, and (2) the inforn~ation is not of legitimate concem to 
the public. I~zcizrstrinl Fozlni!. v. Te.was I~zdus. Accident ad., 540 S.W.2d 668, 685 
(Tex. 1976), ceri. denied, 430 U.S. 931 (1977). The type of informati011 considered intimate 
and embarrassing by the Texas Supreme Court in I1zdusiriill Fotlizc!utiol~ included 
information relating to sexual assault, pregnancy, mental or physical abuse in the workplace, 
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and 
inj~tries to sexual organs. 540 S.W.2d at 683. 

Constitutional privacy consists of two interrelated types of privacy: (1)  the right to make 
certain kinds of decisions illdependently and (2) an individual's interest in avoiding 
disclosure of personal matters. Open Records Decision Ro. 455 at 4 (1 987). The first type 
protects an individual's autonomy within "zones of privacy" wliicli incliide matters related 
to marriage, procreation, contraception, family relationships, and child rearing and education. 
Id. The second type of constitutions! privacy requires a balancing between the individual's 
privacy interests and the public's need to know inforn~ation ofpublic concern. id. The scope 
of iiiforiiiation protected is narr-ower than that ~lnder the con~mon law doctrine of privacy; 
thc information must concern the "most intimate aspects of liuii~an affairs." I(/. at 5 (citing 
Rr~nlie v. Citj~ ofHcdit~ig ViNctge, Te.rils, 765 F.2d 490 (5th Cir. 1985)). 

In this instance, the sclbmittcd reports contain infonnation that is considered highly intirnate 
or embarrassing and is not of legitimate concern to the public. In most cases, the department 
woi~lti be allotved to withhold only this inibrnlation. With respcct to report 07-8427, 
however, the requestor ltllows the identity of the individual to whom the infonnation relates 
as we!] as the nature of the inforn~ation. Therefore, wititholding only certain details of this 
report from the requestor would not preserve the individual's common law right of privacy. 
Accordingly, to protect the privacy of the individual to whon~ the information relates, we 
determine that report 07-8427 is confidential under the doctrine of coinnlon la\\, privacy. 
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The reniaining reports also contain information that is confidential under common law 
privacy. We note, however, that the submitted information indicates that the requestor may 
be a parent of the individual whose privacy interest is at issue. Section 552.023 of the 
Government Code provides that a governmental body may not deny access to a person or a 
person's representative to whom the information relates on the gounds that the information 
is considered confidential under privacy principles. Gov't Code 5 552.023(b). Accordingly, 
if the requestor is the aiithorized representative of the individual whose privacy interest is at 
issue, the department must release the submitted information to the requestor. If the 
requestor is not the authorized representative of this individual, the depart~iie~it must 
withhold report 07-8427 in its entirety, as well as the infonnation in the reniaining reports 
we have marked as protected by comlnon law privacy. Upon review, we determine that no 
part of the remaining information is protected under coiistitutional privacy. 

In summary, if the requestor is not the authorized representative of the individual whose 
privacy interest is at issue, the department milst withhold report 07-8427 in its entirety and 
the marked illformation under section 552.101 of the Government Code in conjunction with 
common law privacy. If the requestor is the authorized representative of the individual at 
issue, the department must release the submitted information to the requestor. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstaitces. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, govern~i~ental bodies are prohibited 
from asking the attorney general to reconsider this niling. Gov't Code 5 552.301(f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. $552.324(b). In order to get the full 
benefit of  such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal this d i n g  and the 
governmental body does uot comply with it, thcii both the requestor and the attorney 
general have the right to file suit against the govcrnntental body to enforce this ruliiig. 
Icl. 5 552.321(a). 

If this i-uling reqi~ires thc governmental body to release all or part of thc requested 
inibrmation, the governnicntal body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, L I ~ ~ I I  receiving this ruling, the govemiuental body 
will either release the piiblic records promptly piirsuaiit to section 552.221(a) of the 
Government Code or file a lawsuit challengiiig this r~iliilg pu r s~~n i~ t  to section 552.324 of the 
Govcriiment Codc. If  the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Ope11 Governilie~lt Hotline, 
toll free, at (877) 673-6839. The requestor may also file a coii~plaint with the district or 
county attorney. Id. 5 552.3215(~). 
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If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texas Dep't of Pub. Safety v. Gilbrenth, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or belo~v the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attomey General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Assistant Attomey General 
Open Records Division 

Ref ID#279025 

Enc. Submitted docume~its 

c: Ms. Kelly Koning 
I608 Waddill 
McKinney, Texas 75069 
(wlo enclosures) 


