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G R E G  A B B O T T  

May 22.2007 

Ms. Marianna M. McGowan 
Abernathy, Roeder, Boyd, & Joplin, P.C. 
P.O. Box 1210 
McKinney, Texas 75070- 12 10 

Dear Ms. McGowan: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID#280072. 

The McKinney Independent School District (the "ciistrict"), which you represent, received 
a request for information pertaining to a specified bid submitted in response to the district's 
RFP for transportatio~? services.' You state that some of the responsive information has been 
released to the requestor. Although you take no position with respect to the submitted 
information, you claim that the subrrlitted information may coi~tain pr-oprietcti-y information 
subject to exception under the Act. You state, and provide documentation sliowing, that you 
notified the interested third party, Durham School Services, L.P. ("Durham"); of the request 
for information and of the company's right to submit arguments to this office as to why the 
requestecl information should not be released to the requestor. See Gov't Code $552.305(d); 
see cilso Open Records Decision No. 542 (1990) (statutory predecessor to section 552.305 
permits governmental body to rely on interested third party to raise and explain applicability 
of cxceptio~~ i n  the ,4ct 111 cei-rain circumstal?ces). We have coitsitiereci the exception you 
claim and reviewed the subnrittecl intbrmation. 

/ 7 '1 on inforin 11s i l~n i  the district sought and rcceivcd clariiicaiion froin ilie rcqiicsior. See Gov ' t  Codc  
5 552.222 (providing illat ifrcquest S o t  information is unclear. governmental hody 'nay ash rcqucsior io clarify 
rcqucst). 
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Durham seeks to withhold the submitted information under section 552.1 10 of the 
Government Code.' Section 552.110 protects the proprietary interests of private parties by 
excepting from disclosure two types of information: trade secrets and commercial or . - . . 

financial information the release of which would cause a third party substantial competitive 
hann. Section 552.1 10(a) of the Government Code excepts from disclosure "[a] trade secret 
obtained from a person and privileged or confidential by statute or judicial decision.' Id. 
8 552.1 10(a). The Texas Supreme Court has adopted the definition of trade secret from 
section 757 of the Restatement of Torts. Hyde Cor-p. v. I-l~(Jji'rzes, 314 S.W.2d 763 
iTex. 1958); .sc?c. rliso Open Records Decision No. 552 at 2 ( 1990). Section 757 provides that 
a trade secret is 

any formula, pattern, device or col~lpilation of information which is used in  
one's business, and which gives hiin an opportunity to obtain an advantage 
over competitors who do not know or use it. It may be a formula for a 
chemical compound, a process of manufacturing, treating or preserving 
materials, a pattern for a machine or other device, or a list of customers. It 
differs from other secret information in a business . . . in that i t  is not 
simply information as to single or ephemeral events in  the conduct of the 
business. . . . A trade secret is a process or device for continuous use i n  the 
operation of the business. . . . [It may] relate to the sale of goods or to other 
operations in the business. siicir as a code for determining discounts. rebates 
or other concessions in a pvice list or catalogue, or a list of specialized 
customers, or a method of bookkeeping or other office management. 

RESTATEMENT OF TORTS 8 757 cmt. b (1939); see czlso Ht4#*Jes; 314 S.W.2d at 776. In 
determining whether particular information constitutes a trade secret, this office considers 
the Restatement's definition of trade secret as well as the Restatement's list of six trade 
secret ~ ~ ~ ~ O ~ ~ . ~ R E S T A T E M E N T  OFTORTS 6 757 cmt. b (1939). This office has held that if 
a governmental body takes no position with regard to the application of the trade secret 
branch of section 552.1 10 to reijliested information. we iniisi acccpt a pt-i\!ate persoil's claim 
for exception as valid under that hi-aiicti i f  that pel-soil csrablishes a prii~ici,fric.ie case for 

'We note that Durham seeks to withhold ink~nnatioir that was not suhiiiitted to this office by the 
district. Because such information was not submitted by the governmental hody. Lliis ruling docs not address 
thai information and is limited to the infor~iiation suhmittcd as respoosive by the district. See Gov't Code 
$ 552.301(e)(l)(D) (governmental body requesting decision fi-om Atrorncy General iiiust sub~liit copy of 
specific information requested). 

'The ioiiowiiig sic tiic six i;~cti~i-s tli;it ilic i<esiaieineiit gi\'cs as iiidici;~ of L V I I C ~ I I C I  ii~kii.iiiiiti(iii 
coiistiii~tes a isaiic secret: ( I )  iiic cxlciit I ~ I  wiiicli i l~z iiiil~rinniioii I S  h i~<i i i . i i  oi~isiilc oS{ri~c coiiip;lilyJ; (2 )  tiic 
extclir io wiiicii i t  is knuivii liy c i ~ i ~ ~ l i i ~ ~ c ~ i i l J  i~tlicss iiiv<~lved ti1 jrlic coi:ip;iriy's/ hiisincss; ( 3 )  1i:c exrcot of 
iiieasurcs taken hy [tile coiiipaiiy/ to gi1:1i-i1 the sccrccy ol'tlie inSorination; (4) tiic value ol'tlic iiik~riiiation Lo 
/the company] and [its] competitors; (5) the amount oT effort or money expended by [ihc conipanyl in 
developing the iiif~orrmation; (6) the ease or dificulty wiili which the iiiiorinalion coiild he properly acquired 
or duplicated by others. RESTATEMENT OF TORTS 6 757 cmt, b (1939); spe rilso Open Records Decision 
Nos. 319 at 2 (1982), 506 aL 2 (1982), 255 at 2 (1980). 
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exception and no argument is submitted that rebuts the claim as a matter of law. 
Open Records Decision No. 552 at 5-6 (1990). However, we cannot corlcl~~de that 
section 552. I lO(a) applies unless it has been shown that the information meets the definition 
of a trade secret and the necessary f;~ciors have been demonstrated to establish a trade secret 
claim. Sce Open Records Decision No. 402 (1983). 

Section 552.110(b) excepts from disclosure "[c]ommercial or financial information for which 
i t  is demonstvated based on specific factiial evidence that disclosure would cause substantial 
co~upetitive harm to the person from whom the information was obtained." Gov't Code 
3 552.1 10(b). Section 552.1 10(b) requires a specific factual or evidentiary showing, not 
conclusory or generalized allegations, that substantial competitive i n j ~ ~ r y  would likely r e s ~ ~ l i  
from release of the requested information. See Open Records Decision KO. 66 1 at 5-6 ( 1999) 
(business enterprise must show by specific factual evidence that release of information would 
cause i t  substantial competitive hai-ni). 

After reviewing Durham's al-gumcnts and the information at issue, we conclude that Durliam 
has established a prirnnfacie case that a portion of the s~ib~nitted information constitutes 
trade secrets. Therefore, the district must withhold the information we havemarked pursuant 
to section 552.1 lO(a) of the Government Code. However, Durhi~rri has failed to demonstrate 
that the remaining information constitutes a trade secret and thus the remaining information 
may not be withheld under section 552.1 10(a) of the Government Code. We conclude that 
Durham has delnonstrated that a portion of the information at issue is excepted under 
section 552.1 lO(b). Thiis, the district inust withhold the inforination we have marked under 
section 552. i 10(b) of the Government Code. Hoivever, we determine that Durham has not 
established by specific factual evidence Lhat any of the remaining information is excepted 
fr-om disclosure as co~nmercial or financia! inforn~ation the release of which would cause the 
company substantial competitive harm under sectioil 552.1 10(b). See Open Records 
Decision Nos. 661 (1999) (for information to be withheld under commercial or financial 
inforination prong of section 552.1 10(b), business musl show by specific factual evidence 
that substantial competitive inji~ry ~ iou id  result from release of particular information at 
issue), 319 ai 3 (1982) (information relating to organization and pcnonne!, market stuiiies, 
clualifications. and pricing not ordinarily excepted froin tiisclos~ire under statutory 
~xedecessor to section 552.110). Specifically, some of the iiifo'onnatioii D~irhain seeks to 
withhold includes pricing information. We notc tliat the pricing information of a winning 
hicider is generally not excepted under section 552. I 10. Sco Open Records Decision No. 5 I4 
(1988) (public has ititerest in knowing prices char-ged by govci-nnieiit contr;ictors). 'Thus, no 
portion of the remaining information may be withlield under section 552.1 10 of the 
Government Code, and must be released to the requestor. 

We notc that the remaining information contains a hank account nu~iiber.' Section 552.1 36 
of the Govei-nment Code states that "[nlotwithstanding any oilier provisiou of this chaptei-, 

"ilicOfliccof tlic Attorncv Gcneral u.iiI raise m;indatorvexcc~~tiiiiison helialfota ~ o \ ~ c r i i i ~ i c n c a l  hoilv. 
l iu t  ordin:lrily will riot r;!isc other excepiiiiiis. O i x ~ i  Reconis Dccisi(~ii Nos. 481 (1987). 480 (1987), 370 
( 1987). 
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a credit card. debit card, charge card, or access device number that is collected, assembled, 
or maintained by or for a governmental body is conf~dential." Gov't Code $ 552.136. 
Accordingly, the district must withhold the bank account number we have marked under 
section 552.136 of the Government Code. 

In summary, the district must withhold the following: (I) the information we have marked 
under section 552.1 10 of the Government Code; and (2) the bank account number we have 
marked under section 552.136 of the Government Code. The remaining infor~nntion must 
be released to the requestor. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not he relied ~ipon as a previous 
determination regarding any other records or any other circumstiances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental hody and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301 (t). If the 
governmental body wants to cl~allenge this ruling. the governmental body must appeal by 
filing suit inTravis County within 30 calendar days. Id .  5 552.324(b). In order to get the full 
benefit of such an appeal. the governmental body must file suit \vithin 10 calendar days. 
Id .  $ 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attol-iiey 
general have the right to file snit against the governmental body to enforcc this r~~ l ing .  
Id .  8 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute. the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public recoi-ds prorriptly pursuant to sccrion 552.221(;1) of the 
Go\,erninent Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If thc govet-nmental body fails to tio one of these things. then the 
requestor should report that failure to the attorney general's Open Goveriinient Hotline, 
toll free, at (877) 673-6839. The requestor may also file a coirlplaint with the disirict or 
county attorney. Id. $ 552.321 5(e). 

If this ruling requires or permits the governmental hody to withhold all or sonie of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id .  $ 552.321(a); T ~ X ( L S  De,t)'t (!f Pub.  safe^. 1,. Gilhrcxitlz, 842 S.W.2d 408, 41 1 
(Tex. App.-A~stin 1992, no writ). 

Please re1l1embe1- that undcs the Act the rciease of infosination triggers cerlaiii procetiiires for 
costs and charges to the requestor. Ii'recorcis LII-c ireleased iri compliance with this I-uling. bc 
sure that all charges ~ O I -  the information are at or below the legal amounts. Questions or 
complaints about over-chal-ging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2397. 
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If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us. the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

13 
Hollv R. Davis 
Assistant Attorney General 
Open Records Division 

Ref: ID# 280072 

Enc. Submitted documents 

c: Mr. Bob Thompson 
Laidlaw Education Services 
4 18 Metro Park 
McKinney, Texas 7507 i 
(wlo enclosures) 

Mr. John A. Elliott 
Durham School Services 
1431 Opus Place, Suite 200 
Downers Grove, Illinois 605 15 
(wlo enclosures) 

Mr. Orin H. Lewis 
Gardere, Wynne & Sewell, L.L.P 
I000 Louisiana. Suite 3400 
1-louston. Texas 77003-5007 
(wlo enclosures) 


