ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

May 23, 2007

Ms. Heather Silver
Assistant City Attorney
City of Dallas

Office of the City Attorney
City Hall

Dallas, Texas 75201

OR2007-06438
Dear Ms. Silver:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 279230.

The City of Dallas (the “city”) received a request for several categories of information
pertaining to tax increment funding.! You state that the requestor has withdrawn the portion
of the request regarding the responsive third party information. You state that the remaining
responsive information is excepted from disclosure under sections 552.107 and 552.137 of

'The city sought and received a clarification of the information requested. See Gov’t Code § 552.222
(providing that if request for information is unclear, governmental body may ask requestor to clarify request);
see also Open Records Decision No, 31 (1974) (when presented with broad requests for information rather than
for specific records, governmental body may advise requestor of tvpes of information available so that request
may be properly narrowed).
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the Government Code.” We have considered the exceptions you claim and reviewed the
submitted information.’

Initially, we note and you acknowledge that the city has not complied with the procedural
requirements of section 552.301 of the Governmental Code in requesting this ruling with
regard to the remaining responsive information at issue. See Gov’t Code § 552.301(b), (e).
Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the procedural requirements of section 552.301 results in the legal presumption
that the information is public and must be released unless a governmental body demonstrates
acompelling reason to withhold the information to overcome this presumption. See Hancock
v. State Bd of Ins, 797 SSW.2d 379, 381-82 (Tex. App.—Austin 1990, no writ}
(governmental body must make compelling demonstration to overcome presumption of
openness pursuant to statutory predecessor to Gov't Code § 552.302); Open Records
Decision No. 319 (1982). Generally, a governmental body may demonstrate a compelling
reason to withhold information by a showing that the information is made confidential by
another source of law or affects third party interests. See Open Records Decision No. 630
(1994). Although youraise section 552.107 of the Government Code, this is a discretionary
exception to public disclosure that protects the governmental body’s interest and may be
watved. See Open Records Decision Nos. 676 at 10-11 (2002) (attorney-client privilege
under section 552.107(1) may be waived), 665 at 2 n.5 (2000) (discretionary exceptions
generally). However, you also raise section 552.137 of the Government Code, which can
provide a compelling reason to withhold information; therefore, we will address your section
552.137 argument.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that 1s provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address 1s of a type specifically excluded by subsection (¢). See Gov't Code
§ 552.137(a)~(c). The e-mail address vou have marked in Exhibit F is not the type
specifically excluded by section 552.137(¢c). Therefore, unless the individual whose e-mail

*Although you also raise section 552.101 of the Governmen: Code in conjunction with the
attorney-ciient privilege, under Texas Rule of Evidence 503, this office has concluded that section 552,101 does
not encornpass discovery privileges. See Open Records Deciston Nos, 676 at 1-2 (2002), 575 at 2 (1990). Thus,
we will not address your claim that the submitted information is confidential under section 552.101 in
conjunction with rule 503. Further, the Texas Supremne Court has held that the Texas Rules of Evidence are
other law that make information confidential for the purposes of section 552.022 of the Government Code. See
Inre City of Georgetown, 53 5. W.3d 328, 336 (Tex. 2001). The information for which you claim the attorney-
client privilege is not encompassed by section 552.022; and thus, we do not address rule 503.

*We assume that the representative sample of records submitted to this office is trulyrepresentative
of the requested records as a whole,  See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other reguested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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address is at issue consented to release of the e-mail address, the city must withhold it in
accordance with section 552.137 of the Government Code.

In summary, unless the individual whose e-mail address is at 1ssue consented to release of
the e-mail address, the city must withhold it in accordance with section 552.137 of the
Government Code. The remaining information at issue must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Jd. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 1¢ calendar days.
Id. § 552.353(b)(3), (¢). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. /d.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a compiamt with the district or
county attorney. I/d. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.
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If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely

Jaclyn N. Thompson
Assistant Attorney General
Open Records Division

JNT/ma
Ref* ID# 279230
Fnc. Submitted documents

c: Ms, Jennifer Beth Ingram
4800 Bank One Center
1717 Main Street
Dallas, Texas 75201
{w/o enclosures)

Ms. Catherine Hall
Post Properties
1623 Main Street
Dallas, Texas

{w/o enclosures)

Mr. Thomas Taylor
Datum Engineers, Inc.
6516 Forest Park Road
Dalias, Texas 75235
(w/o enclosures)

Ms. Rita Sweeney

1301 Main Street, Suite 400
Dallas, Texas 75202-4000
{w/o enclosures)
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Mr. Ted Hamilton
Hamilton Properties

1310 Elm Street, Suite 140
Dallas, Texas 75202

(w/o enclosures)

Barker-Nichols

211 North Record Street
Dallas, Texas 75202
(w/o enclosures)

Mzr. Obi Ibeto

7600 Bradford Pear Drive
Irving, Texas 75063

(w/o enclosures)

Mzr. Michael Tregoning
Headington Oil Co, LP

7557 Rambler Road, Suite 110
Dallas, Texas 75231

(w/o enclosures)

Mr. Brian Bergersen

Spectrum Properties

10448 Stone Canyon, Suite 105N
Dallas, Texas 75230

(w/o enclosures)

Mr. Keith Walker

555 Fifth Avenue

New York, New York 10017-2416
{w/o enclosures)

Mr. Thomas Taylor
6516 Forest Park Road
Dallas, Texas 75235
{w/o enclosures}

Mr. John Tatum

Elm Development Company
3800 A Main Street

Dallas, Texas 75226

(w/o enclosures)



