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May 23,2007 

Ms. Patricia Fleming 
i-\ssistant General Counsel 
Office of [lie General Cotinsel 
Texas Department ol' Criiuinal Justice 
P.O. Box 4003 
Huntsville, Texas 77342 

Dear Ms. Fleming: 

You ash whether certain information is subject to required public disclos~tre under the 
Public Information Act (the "Act"), chapter 552 of the Governii~ent Code. Your request was 
assigned ID# 279178. 

The Texas Department of Criminal Justice (the "department") received a request for 
information pertaining to a sexual harassment complaint filed against the requestor, a 
department employee. You claim that the requested information is excepted froin disclosure 
under section 552.101 of the Government Code. We have considered thc exception you 
claim and reviewed the submitted information. 

Section -552.101 ofthe Govern~nent Code excepts "information consiclereci to be confidential 
by law. eiti~erconstit~ition;~I. statutory, or by jiidicial decision." and encon~pnsses tlie doctrine 
of common-law privacy. Gov't Code 3 552.101. -Cornmoii law privacy protects information 
i f ( 1 )  the inform;rtion contains highly i~itirnnte oreinbarrassiilg facts; the pclbiication of which 
would be highly objectionable to a reasonable person, and (2) the information is not of 
legitimate concern to the public. Irzdus. Fourrd. v. Tex. I I Z ~ L I S .  Accident Bd., 530 
S.W.2d 668, 685 (Tex. 1976). In Morciles v. Ellen, 840 S.W.2d 519 (Tex. App.-El 
Paso 1992, writ denied), the court addressed the applicability of the common law privacy 
doctrine to files of an investigation of allegations of sexual harassment. The investigation 
files in Ellen contained individual witness statements, an affidavit by the individual accused 
of the misconduct responding to the allegations, and conclusions of the board of inquiry that 
conducted the investigation. Ellen. 840 S.UT.2d at 525. The court ordered the release of the 
affidivit of the per-son under investigation and the conclrsions of the board of inquiry. stating 
that the public's interest was sufficiently served by the disclosure of such documents. Id. 
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hi concluding, tiieEllefi coiii-t held !hat "tile public tliti not possess ;I iegiiiin:lte interest i n  the 
identities of the individual witnesses, iior thedetails of their personal statements beyond \\:h31 
is contained in the documents that have been ordered released." Id .  

When there is an adequate summary of a sexual harassment investigation: the summary must 
be released along with the statement of the accused, birt the identities of the victims and 
witnesses must be redacted and their detailed statements must be withheld from disclosure. 
Ho~vever. wlieii no adequate summary exists, detailed statements regarding the allegations 
~rrilst be released, but the identities of \citnesses i~nii \.ictii-iis iiiusi still he I-cdncted fi-oiii the 
s t t e t i e i t s  111 this itistaiice. thc siibinitted infoi-n~ation rclaies to a sexual harassment 
investigation. Because there is no adequate sunililary of the investigation. the documents 
relating to the sexual harassment investigation must generally be released. However, a 
portion of this information, which we have marked, reveals the identities of the alleged 
victim and witnesses. Accordingly, we conclude that the department mustwithhold the 
information that we have marked pursuant to section 552.101 of the Government Code in 
conjunction with the common law right to privacy and Ellen. None of the rerr~aiiiing 
information at issue may be withheld under section 552.101 on this basis.' 

This letter rulin: is limited to tile particular I-ecords ;it issue in tliis ~reqiiest and iiniited to the 
facts as presenteti to us; tlierefoi-e. this I-itling miisi not bi: relied upoii ;IS a previous 
determination regarding any other recortis or any other cii-cunistacices. 

This r~rling triggers important deadlines regarding the rights and responsibilitjes of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301jf). If the 
governmental body wants to challenge this ruling, the governmental body ~iiust appeal by 
filing suit in Travis County within 30 calendar days. Id. 6 552.324(b). In order to get the frill 
benefit of siich an appeal, the gover-~irnental body niiist file sili! within 10 calendar days. 
Id .  8 552.353(b)(3), (c). If the governmental hotly does iiot appeal tliis ruling and the 
governmerit:rl body does not comply with i t .  then both the reqitestor and tlie attorney general 
have the right to file siiit against tlie government;~l body to enforce this ruling. It!. 
5 552.321 (a). 

If this ruling requires the governmenral body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 

i Tirc inforiii;ition being reIe;iseil iiic1udt.s the reqiicstoi-'s private inf(,rrii;ition under section 552. I 17 
o f  thc Govcrnnient Codc. Tlie rcqiicstor has a right o I  acccss !o his o\vii private inforination uiider section 
552.023 of the Governmzii! Code. See G w ' t  Code 5 552.023 (person o r  pcrson's auttiorizcd represeiitn!ivc 
fl. 'IS sp,ii,il . ,... rig111 o iacccss  to rccorils that i.i>i;t:iiii iiifori~i;itiiiii rci:itii:g ti] ( t i ;  pei( i i i  tir:it xi-c pi-oiccted S~~oil! 
piitilic disclosure by laivs iniendcd to protect lIi;it pcrson's psiviicy iiiteresis): Open Kecords Decision No. 48 i 
at 4 (1987)  (privacy theories not iiiiplicaleil when individii;iI asks governmental hoily to provide him ~vitli  
information concerning himself). However, if' the dcpartnicnt receives another request foi- this par l i~ui i i r  
information fro111 a different requestor. then the departiiient should again seek a decision tiiim this office. 
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statute. the attorney general expects tl~at, upon receiving this riding, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the govel-timental body fails to tio one of these things. then the 
requestor shoi~ld report that failure to the attorney generai's Open Ciovei-nment Hotline. 
toll free, at (877) 673-6339. The requestor may also file a complaint ~ v i i l i  the district 01- 

county attorney. Id. S 552.3215(e). 

If this niling requires or permits the governmental body to withholti all or some of the 
requested information, the requestor can appeal that decision by s~iing the governmental 
body. Irf. $ 552.321(a); Texc~s Dep'r of P L ~ .  Scdeh v. Gilhrei~th. 842 S.W.2ci 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain proceclures for 
costs and charges to the requestor. If records are released in compliance with this ruling. he 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the governmental body, the requestor, or any other person has questions or cornn!ents 
about this d i n g ,  they may contact our office. Although there is no statutory de:idline for 
contacting us, the attorney general prefers to receive any comments within 1Ocalendar days 
of the date of this ruling. 

Sincerely. 

Aries Solis 
Assistant Attorney General 
Open Records Division 

Ref: ID# 279 178 

Enc. Submitted documents 

c: Mr. Toby Dyer 
8 1 Paisano Lane 
Liuntsville, Texas 77340 
(w/o enclosures) 


