
G R E G  A B E i O T T  

May 29.2007 

Mr. Ron G. MacFarlane, Jr. 
City Attorney 
City of Cedar Hill 
3 13 1 Turtle Creek Boulevard, Suite 120 1 
Dallas, Texas 752 19-5415 

Dear Mr. MacFarlane: 

You ask whether certain information is s~~b jec t  to required public disclosure under the 
Ptiblic Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 2795 15. 

The City of Cedav Hill (the "city"), which you represent, received a request for all documents 
pertaining to a named former city employee. You claim that the requested information is 
excepted from disclosure under sections 552,102,552.1 17, anti 552.130 of the Government 
Code. We have considered the exceptions you claim and reviewed the submitted 
informiltion. 

Initially, we note that the submitted information includes a W-4 income tax form. 
Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, eitherconstitutional, statutoi-y, or by ji~clicial decision." Gov't Code 
$ 552.101. Section 552.101 encompasses information made confidential by other statutes. 
Prior decisions of this office have held that section 6103(a) of title 26 of the United States 
Code renders tax return information confidential. See Attorney General Opinion H-1274 
(1978) (tax returns); Open Records Decision Nos. 600 (1992) (W-4 forms). Tax return 
information is defined as data furnished to or collected by the Internal Revenue Service with 
respect to the determination of possible existence of liability of any person under title 26 of 
the United States Code for any tax. See 26 U.S.C. $6I03(b). Thus, the submitted W-4 form 
constitutes tax return information that must be withheld under section 552.101 of the 
Government Code in conjunction with federal law. 

Section 552.102 of the Government Code excepts froin disclosure "information in a 
personnel file, the disclos~~re of which would constitute a clearly unwarranted invasion of 
personal privacy." Gov't Code $ 552.102(a). In Hubert 1). Hcirte-Htrizkr I'rxiis Nei.vspcipers, . 



Mr. Ron G. MacFarlane, Jr. - Pase 2 

652 S.W.2d 546 (Tex. App.-Austin 1983, writ ref'd n.r.e.), the court ruled that the test lo be 
applied to information claimed to be protected under section 552.102 is the same as the test 
formulated by the Texas Supreme Court in Iridustrinl Fo~~~zdarion 11. Texas 1ridit.strial 
Accitlent Boirrci, 540 S.W.2~1668 (Tes. 1976) for information claimed to be protected under 
the doctrine of cornmon-law privacy as incorporated by section 552.101 

In Iriilitstriiil Fortriclatiorz, the Texas Supreme Court stated that information is excepted from 
disclosure if i t  (1) contains highly intimate or embarrassing facts the publication of which 
would he highly objectionable to a reasonable person and (2) is not of legitimate concern to 
the public. 161. at 685. We note that information related to government employee's job 
performance is generally a matter of legitimate public interest. See e. g., Open Records 
Decision Nos. 470 at 4 (1987) (job performance does not generally constitute public 
employee's private afFdirs). In this instance the submitted inforii~ation consists of 
information pertaining to the named individual's employment application, performance. and 
other background information. Accordingly, common-law privacy is not applicable to any 
of the suhrnitted information. 

Next, we address your claim that portions of the submitted information are excepted from 
disclosure under section 552.117 of the Government Code. Section 552.1 17(a)( I )  excepts 
from disclosure the current and former home addresses and telephone numbers, and family 
member information of current or former officials or employees of a governmental body who 
request that this information be kept confidential under section 552.024. Gov't Code 
5 552.117(a)(l). See ctl.so Open Records Decision No. 670 (2001) (extending 
section 552.1 17(a)(l) exception to personal cellular phone number and personal pager 
number of employee who elects to withhold home phone number in accordance with 
section 552.024). Whether information is protected by section 552.1 17(a)(l) must be 
determined at the time the request for i t  is made. See Open Records Decision No. 530 at 5 
(1989). Pursuant to section 552.117(a)(l), the city must withhold the personal information 
that pertains to a current or former employee of the city who elected, prior to the city's 
receipt of the request for information- to keep such information confidential. The submitted 
records indicate that the employee in question timely chose not to r~llow public access to his 
personal information. Accordingly, we agree that the city must withhold most of the 
information you have marked pursuant to section 552.1 17: you must also withhold the 
additional information we have marked under section 552.1 17. However, yoii have also 
marked a personal e-mail address iinder section 552.117. Because section 552.1 17 is not 
applicable to an employee's personal e-mail address, the city may not withhold the marked 
e-mail address under this exception. 

Next, you raise section 552.130 of the Government Code for some of the remaining 
submitted information. Section 552.130 provides in relevant part: 

(a) Information is excepted from the requirement of Section 552.02 1 if the 
information relates to: . 
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(I) a motor vehicle operntoir's or driver's license oi- permit issued by 
311 agency ol'this statej.1 

Gov't Code $552.130(a)( I ) .  Upon review. we conclude that the Texas motor vehicle record 
information you have inarked must be withheld under section 552. I30 of the Government 
Code. 

Finally. section 552.137 of the Government Code excepts from clisclos~~re "an e-mail address 
oi'a member of the public that is provided for the purpose of communicating electronically 
with a governmental body" unless the member of the public consents to its release or the 
e-mail address is of a type specifically exclucieci by siihsection (c).  Sce Gov't Codc 
5 552.137(a)-(c). Under section 552.137, a governmental hociy liiiist withhold the e-mail 
address of a member of the general public; unless the individi~al to whom the e-mail address 
belongs has affirmatively consenteci to its piiblic disclosure. See id. 5 552.137(b). 
Accordingly, unless the namedindivid~~al has affirmatively consented torelease of it,  thecity 
must withhold the e-mail address we have marked under section 552.137 of the Government 
Code. 

In summary, the city must withhold the marked W-4 tax form under section 552.101 of the 
Government Code in conjunction with federal law. The city must withhold the employee 
information, Texas motor vehicle i-ecord information, and e-inail acldress that are inarked 
iiiider sections 552.1 17. 5511.130. and 552, I37 of the Govci-11meilt Code respectively. The 
remaining information must be released. 

This letter ruling is limited to the particular records at issue in  this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, goveriiinental bodies are prohibited 
froin asking the attorney general to ireconsider this ruling. Gov't Code 5 55?-.301(t). If the 
government:~l body wants to challenge this ruling, tlie governiuental body must appeal by 
filing suit in Travis County within 30 calendar days. Id .  9 552.324(b). In order to get the f ~ ~ l l  
benefit of such an appeal, the governmental body milst file suit within 10 calendar days. 
Id.  5 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
[d. $ 552.321(a). 

If this r~iling requires the governmental body to release all or part of tlie irequesteci 
information. the governmental body is responsible Soi- iahiiig thc nest step. Based on the 
statute, the attorney general expects tliac. Lipon receiving tliis riilitig. the governmental body 
will either release the p ~ ~ b l i c  recorcis promptly pursuant to sectipn 552.221(a) of the 
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Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id .  8 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texas Dep't oj 'P~lh.  S @ h  v. Gilhre~ztl~, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in  compliance with this ruling, be 
sul-e that :dl charges for the information are at or below the legal amounts. Questions or 
coinplaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2197. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling. they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Justin D. Gordon 
Assistant Attorney General 
Open Records Division 

Ref: ID# 2795 15 

Enc. Submitted documents 

c: Ms. Ashley M. Stewart 
Strasburger & Price, L.L.P. 
901 Main Street, Suite 4400 
Dallas, Texas 75202 
(wlo enclosures) 


