
ATTORNEY GENERAL OF TEXAS 
-- 
G R E G  A B B O T T  

June 1,2007 

Ms. Margo M. Kaiser 
Staff Attorney, Open Records Unit 
Texas Workforce Commission 
101 East 15th Street 
Austin. Texas 78778-0001 

Dear Ms. Kaiser: 

You ask whether certain information is subject to requiredpublic disclosure under the Public 
Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 2799 16. 

The Texas Workforce Commission (the "commission") received a request for the civil rights 
division complaint file of anamed individual. You state that you will provide the requestor 
with a portion of the requested information. You claim that the remaining information is 
excepted from disclosure under sections 552. lo1 and 552.1 11 of the Government Code. We 
have considered the exceptions you claim and reviewed the submitted representative sample 
of inforn~ation.' 

Initially, the commissio~l claims that the submitted information is subject to the federal 
Freedom of Information Act ("FOIA"). 5 U.S.C. $ 552(b)(5). The commission claims that 
because the EEOC would withhold the submitted information under FOIA and 
section 2000~-5(b) of title 42 of the United States Code, the commission should also 
withhold this information on this basis. Section 2000~-5(b) states in relevant pal-t the 
following: 

1. ~.. . 

Whenever a charge is filed by or on behalf of a person claiming to b e  ' 

aggrieved . . . alleging that an employer . . . has engaged in an unlawful 
employment practice, the [Equal Employment Opportunity Commission (the 
"EEOC")] shall serve a notice of the charge . . . on such employer . . ., and 

'WC assume i t ial  the "representnlive san~ple" of records submilled to this oflice is truly representative 
of tlic rcqucsted rccords as n whole. See Open Rccords Decision Nos. 499 (1  988), 497 (1  988). This open 
records lcticr does not reach, and therefore does not authorize the withholding of, any other requested records 
to the extent that those records contain substaniially difrerent types of information than that submitted to tlris 
oflice. 
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shall make an investigation thereof. . . . Charges shall not be made public by 
the [EEOC]." 

42 U.S.C. $ 2000e-5(b). The EEOC is authorized by statute to utilize the services of state 
fair employment practices agencies to assist in meeting its statutory mandate to enforce laws 
prohibiting discrimination. See id. $2000e-4(g)(I). The commission informs us that i t  has 
a contract with the EEOC to investigate claims of employment discrimination allegations. 
The commission asserts that under the terms of this contract, "access to charge andcomplaint 
files is governed by FOL4, including the exceptions to disclosure found in the FOIA." We 
note, however, that FOIA is applicable to information held by an agency of the federal 
government. See 5 U.S.C. $ 55 l(1). The information at issue was created and is maintained 
by the commission, which is subject to the state laws of Texas. See Attorney General 
Opinion MW-95 (1979) (FOIA exceptions apply to federal agencies, not to state agencies); 
Open Records Decision Nos. 496 (1988), 124 (1976); see also Open Records Decision 
No. 561 at 7 n. 3 (1990) (federal authorities may apply confidentiality principles found in 
FOIA differently from way in which such principles are applied under Texas open records 
law); Driviclsorz v. Georgia, 622 F.2d 895, 897 (5th Cir. 1980) (state governments are not 
subject to FOIA). Furthermore, this office has stated in numerous opinions that information 
in the possession of a governrne~ltal body of the State of Texas is not confidential orexcepted 
from disclosure merely because the same information is or would be confidential in the 
hands of afederal agency. See, e.g., Attorney General Opillion MW-95 (1979) (neitherFOIA 
nor federal Privacy Act of 1974 applies to records held by state or local governmental bodies 
in Texas); Open Records Decision No. I24 (1976) (fact that information held by federal 
agency is excepted by FOLA does not necessarily mean that same information is excepted 
under the Act when held by Texas governmental body). You do not cite to any federal law, 
nor are we aware of any such law, that would pre-empt the applicability of the Act and allow 
the EEOC to make FOIA applicable to information created and maintained by a state agency. 
See Attorney General Opinion JM-830 (1987) (EEOC lacks authority to require a state 
agency to ignore state statutes). Thus, you have not show11 how the contract between the 
EEOC and thc commission makes FOIA applicable to the commission in this instance. 
Accordingly, the coi~imission may not withhold the submitted information pursuant to the 
exceptioiis available under FOIA. 

Section 552.101 of the Government Code excepts from disclosure "information consiaEred 
to be confidelitial by law, either constitutional, statutory, or by judicial decision.'' ~ o v ' t  
Code $ 552.101. This exception encompasses information protected by statutes. Pursuant 
to section 21.204 of the Labor Code, the commission may investigate a complaint of an 
~~nlawful employment practice. See Lab. Code jj 2 1.204; see also id. /is 2 1.00 15 (powers of 
Commissioii on Human Rights under Labor Code chapter 21 trttnsferred to commission's 
civil rights division), 21.201. Section 21.304 of the Labor Code provides that "[aJn officer 
or employee of the commission may not disclose to the public information obtained by the 
commission under Section 21.204 cxcept as necessary to the conduct of a proceeding under 
this chaptel-." Id. 3 2 1.304. 
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You indicate that the submitted information pertains to acomplaint of unlawful employment 
practices investigated by the commission under section 21.204 and on behalf of the EEOC. 
We therefore agree that the submitted information is confidential under section 21.304 of the 
Labor Code. However, we note that the requestor an attorney representing a party to the 
complaint. . Section 2 1.305 of the Labor Code concerns the release of commission records 
to a party of a complaint filed under section 21.201 and provides the following: 

(a) The commission shall adopt rules allowing a party to a complaint filed 
under Section 2 1.201 reasonable access to commission records relating to the 
complaint. 

(b) Unless the complaint is resolved through a voluntary settlement or 
conciliation, on the written request of a party the executive director shall 
allow the party access to the commission records: 

(1) after the final action of the commission; or 

(2) if a civil action relating to the complaint is file,d in federal court 
alleging a violation of federal law. 

Id. 5 21.305. The commission has taken final action on the complaint at issue, and the 
complaint was not resolved through a voluntary settlement or conciliation agreement. At 
section 819.92 of title 40 of the Texas Administrative Code, the commission has adopted 
rules that govern access to its records by a party to a complaint. Section 8 19.92 provides the 
following: 

(a) Pursuant to Texas Labor Code 5 21.304 and $ 21.305, [the commission] 
shall, on written request of aparty to aperfected complaint filed under Texas 
Labor Code 5 21.201, allow the party access to the [commission's] records, 
unless the perfected complaint has been resolved through a voluntary 
settlement or conciliation agreement: 

(1) following the final action of the [commission]; or 
--. ~.. , 

, ' 

(2) if a party to the perfected complaint or the party's attorney' 
certifies in writing that a civil action relating to the perfected 
complaint is pending in federal court alleging a violation of federal 
law. 

(b) Pursuant to the authority granted the [clommission in  Texas Labor Code 
$ 21.305, reasonable access shall not include access to the following: 
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(I)  inforination excepted from required disclosure under Texas 
Government Code, chapter 552; or 

(2) investigator notes, 

32 Tex. Reg. 553-4 (2007) (to be codified as an amendment to 40 T.A.C. $ 819.92).' The 
commission states that the "purpose of the. rule amendment is to clarify in rule the 
[c]ommission's determination of what materials are available to the parties in a civil rights 
matter and what materials are beyond what would constitute reasonable access to the file." 
Id. at 553. A governmental body must have statutory authority to promulgate a rule. See 
Rrzilroad Cr~mrrz'rz. vARCO Oil, 876 S.W.2d473 (Tex. App.-Austin 1994, writ denied). A 
governmental body has no authority to adopt a rule that is inconsistent with existing state 
law. Id.; see also Erlgewood Indep. Sch. Dist. v. Meno, 917 S.W.2d 717,750 (Tex. 1995); 
Attorney General Opinion GA-497 (2006) (in deciding whether governmental body has 
exceeded its rulemaking powers, determinative factor is whether provisions of rule are in 
harmony with general objectives of statute at issue). 

As noted above, section 21.305 of the Labor Code requires the release of commission 
complaint records to a party to a complaint under certain circumstances. See Lab. Code 
$ 2 1.305. In correspondence to our office, you contend that under section 819.92(b) of'the 
r ~ l e ,  the Act's exceptions apply to withhold information in a commission file even when 
requested by a party to the complaint. 40 T.A.C. $ 819.92(b). Section 21.305 of the Labor 
Code states that the commission "shall allow the party access to the commission's records." 
See Lab. Code $ 21.305 (emphasis added). The commission's rule in subsection 819.92(b) 
operates as a denial of access to complaint information provided by subsection 819.92(a). 
See 40 T.A.C. $ 8  19.92. Further, the rule conflicts with the mandated party access provided 
by section 2 1.305 of the Labor Code. The commission submits no arguments or explanation 
to resolve this conflict and s~tbmits no arguments to support its conclusion that 
section 2 1.305's grant of authority to promulgate rules regal-ding reasonable access permits 
the commission to deny party access entirely. Being unable to resolve this conflict, we 
cannot find that I-ule 819.92(b) operates in harmony with the general obsectives of 
section 21.305 of the Labor Code. Thus, we must make our deterrnination under 
section 21.305 of the Labor Code. See E~Igeivood. 917 S.W.2d at 750. 

-I - .  
' 

In this case, as we have previously noted, final agency action has been taken. You'do not 
iitform us that the complaint was resolved through a voluntary settlement or conciliation 
agreement. Thiis, pursuant to sections 21.305 and 819.92(a), the requestor has a right of 
access to the commission's records relating to the complaint. 

2 .  rlic colrimission states that the ainencled rule was adopied pursuant to sections 301.0015 
and 30?.002(d) of the Labor Code, "whicli provide the [c]omniission with the authority to adopt, amend, or 
repeal such rules as i t  deems necessary for tile el'icctive adrninisliation of [coinmission] services and 
:ictivities." 32 Tex. Reg. 554. The co~iiinission also states that scctioii 21.305 of the Labor Code "provides the 
/c)ommission with the authorily to adopt rules allowing a party to a complaint filed under $ 2  1.201 reasonable 
access to [cloi~~mission records relating to tire complaint." I(/. 
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Turning to yoursection 552.1 1 1 claim, we note that this office has long held that information - .  - 
that is specifically made public by statute may not be withheld from the public under any of 
the exceptions to public disclosure under the Act. See e n . ,  Open Records Decision Nos. 544 
(1990), 378 (198;), 161 (1977), 146(1976). You seek tiwithhold the submitted information 
under section 552.1 11. In support of your contention, you claim that, in Mace v. EEOC, 37 
F. Supp.2d 1144 (E.D. Mo. 1999), a federal court recognized a similar exception by finding 
that "the EEOC could withhold an investigator's memorandum as predecisional under 
[FOIA] as part of the deliberative process.' In the Mace decision, however, there was no 
access provision analogous to sections 21.305 and 819.92(a). The court did not have to 
decide whether the EEOC may withhold the document under section 552(b)(5) of title 5 of 
the United States Code despite the applicability of an access provision. We therefore 
conclude that the present case is distinguishable from the court's decision in Mace. 
Furthermore, in Open Records Decision No. 534 (1989), this office examined whether the 
statutory predecessor to section 2 1.304 of the Labor Code protected from disclosure the 
Cornmission on Human Rights' investigative files into discrimination charges filed with the 
EEOC. We stated that, while the statutory predecessor to section 21.304 of the Labor Code 
made confidential all information collected or created by the Commission on Human Rights 
during its investigation of a complaint, "[tlhis does not mean, however, that the commission 
is authorized to withhold the information from the parties subject to the investigation." See 
Open Records Decision No. 534 at 7 (1989). Therefore, we concluded that the release 
provision grants a special right of access to a party to a complaint. Thus, because access to 
the commission's records created under section 21.201 is governed by sections 21.305 
and 819.92(a), we determine that the submitted information may not be withheld by the 
commission under section 552.1 1 1 .  Accordingly, the s~lbmitted information must be 
released to the requestor. 

This letterruling is limited to the particu1ar1-ecords at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
dctei.mination regarding any other recoi-ds or any other circumstances. 

This ruling triggers important deadlines rcgarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code (i 552.301(f). If the 
governmental body wants to cliallenge this r~lling, the governmental body must appe$'by 
filing suit in Travis County within 30 calendar days. Id.  (i 552.324(b). In order to get ihe f~tll  
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with i t ,  then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. $ 552.321(a). 

If this ruling requires the governmental body to I-eleasc all or part of the requested 
infol-mation, the governmental body is responsible for taking tllc next step. Based on the 
statute, the attorney general expects that. upon receiving this ruling, the governmental body 
will either release the public I-ecords promptly pursuant to section 552.221(a) of the 
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Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. 8 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 8 552.321(a); Texas Dep't ofpub. Snfety v. Gilbreath: 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person'has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

.Tor& Johnson 
Assistant Attorney General 
Open Records Division 

Ref: ID# 2799 16 

Enc. Submitted documents 

c: Mr. Todd Turner 
The Turner Firm 
1200 Summit, Suite 800 
Fort Worth. Texas 76102 
(wlo enclosures) 


