
ATTORNEY GENERAL O F  TEXAS 
~.~ 

G R E G  A B B O T T  

June 4, 2007 

Mr. David K. Walker 
County Attorney 
Montgomery County 
207 West Phillips, I" Floor 
Conroe, Texas 77301 

Dear Mr. Walker: 

You ask whether certain information is sul~ject to required public disclos~ire under the 
Public Information Act (the "Act"), chapter 552 of the Governtnent Code. Your request was 
assigned ID#280066. 

The Montgomery County Sheriff's Department (the "depai-t~i~ent") I-eceived a request for 
information pertaining to a specified incident. You claiin that the suhl~~itted information is 
excepted from disclosure iinder sections 552. I01 and 552.108 of the Government Code. We 
have considered the exceptions you claim and reviewed tile submitted information. 

Initially, wc note that tlic subinitted information includes education records. T l ~ c  United 
States Department of Education Family Policy Co~npliance Office (the "DOE") tias informed 
tliis office that the Faniily Educational Rights and Privacy Act ("FERPA"); section 1239.g. 
oftitle 20 of tlie United States Code, does not pel-mit state and local educational ~tuthbri'ties 
to disclose to this oflicc. withotit parental or an adiilt stutlent's consciit. uiiretiacteci, 
personally identifiable information contained in education I-ecords for t11c purpose of our 
review in the open records riiling process under the Act.' Consequently. educatioii recortis 
that are responsive to a request for informiltion under the Act sho~rld not be submitted to this 
office i n  ui~redacted form, that is, in a forin in which "personally identifiable information" 
is disclosed. SLY, 34 C.F.R. 5 99.3 (tiefining "pcrsonally idci~tifiablc iiifol-mation"). You 
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have submitted for our review, among other things, unredacted education secol-ds. Because 
our office is prohibited from reviewing education records to determine whether appropriate 
redactions have been made under FERPA, we will not address the applicability of FERPA 
to any of the subinitted documents. Such deterillinations undet-FERPA must he made by the 
educational a~ithority from wiiich ~ O L I  ohttiinecl the ediicatio~i I-ecords. The department 
should coiltact the educational authoi-ities fro~n which educatioti I-cconls wet-c obtained and 
the DOE regarding the applicability of FERPA to such records. However, we will consider 
your exceptions to the disclosure of the information at issue. 

Section 552. I01 of the Government Code excepts ft-om disclosure "iliformatioii considered 
to be confidential by law, either constitutional, statutory. or by judicial decision." Gov't 
Code 5 552.101. Section 552.101 encompasses chapter 61 1 of the Health and Safety Code, 
which provides for the confidentiality of records created or maintained by a mental health 
professional. Section 61 1.002(a) reads as follows: 

Communications between 21 patierit and a professional, and records of' the 
identity, diagnosis, evaluation, or treatment of a patient that nl-e created or 
maintained by a professional, are confidential. 

Health & Safety Code $ 61 1.002. Section 61 1.001 defines a "professional" as ( I )  a person 
authorized to practice medicine. (2) a person licensed or certified by the state to di. 'r g nose, 
evalu;lte or treat mental or emotioiial co~~ditions or disorders. or ( 3 )  a person tlie patient 
reasonably believes is authorized, licensed. or certified. Id. 6 l 1.00 1 (h). Sections 6 I 1.004 
iitid 61 1.0045 provide for access to rrielrtal hecrltli I-ecords otily by certiiin individuals. See 
Open Kccot-ds Decision No. 565 i 1990). Accortlirigly. we trclvc inarhed the iiilol-~riirtion that 
is subject to chapter 61 1 of tlic 13eciltIi arid Safety Code arid inay only bc I-eleased i n  
accorda~ice with sections 61 1.004 ;inti 61 1.0045 of tlie I-iealtli atid Safety Code. 

Section 552.101 also encompasses the doctrine of coi-iimon-la\\; privacy, whicli protects 
information that is highly intimate or embarrassing such that its release woiilci he highly 
ob-jectionable to a reasonable person and the public has no le_eitiniatc interest in i t .  Iizdits. 
Fourrtf. v. Irid~ts. Acc.iilei7i Bci., 540 S.W.2d 668 (?'ex. 1976). Tlie typcs of information 
considered intimate ancl embat-1-tissitrg by the Texas Supreme Court i n  lr~ili~~ii-iril ~oirnd~iti;;ii ; 

include iiiibrmatiotr relatiiig to scx~ral assttult. pl-egiia~icy. iiicirtni or- physical abuse in the 
worhplacc. i I lc~i t i i~ iatechi ic l~-cn. pbycl~ia(ric ti-cntniili~i ulmc~it~il  cliwrilei-s. attciiiptccl suicide. 
cinil it!jiirics to sexual osg;i~rs, irl. ;it 683. 

The submitted information pel-tains to an iirvestigiitioii o fsexu~~l  assault. C;cr~erally; only tile 
infor~natiori that either identifies 01- tends to identify ;I victim of sexual assault o r  otlicl- 
sex-related offense may be witlihcld under common-law pt-ivacy. liowevcr. a go\,et-nmental 
body is required to withhold an entire repori whcii ide~ltifyillg information is inextricably 
iiitcrtwined with other rele:t.;able information or vilicn the recjucstos knows tile identity of the 
alleged victinr. SPO Opcn Recot-(Is Decisions Nos. 393 (lOS3). 339 ( 1982): secJ ~11vi) Open 
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Records Decision No. 440 (1986) (detailed descriptions of serious sexual offenses must be 
withheld). 

In this instance, the requestor knows the identity of the alleged victim. Thus. withholding 
only the identifying information of the victim from the requestor would not preserve the 
victim's common-law right to privacy. We therefore concli~de that the department must 
withhold the remaining information i n  its entil-ety pul-suant to the cotnmon-law privacy 
principles incorporated by seetioil 552.101 of the Government Cocie.' 

111 summary: ( I )  [lie departlneiii shoiild contact the ciiucational authority from which 
education records were obtained and the DOE regarding the applicability of FERPA to such 
records; (2) the department must withhold the inforination we have marked in accordance 
with sections 61 1.004 and 61 1.0045 of the Heaith and Safety Code; and (3) the depart~nent 
must withhold the remaining information in its entirety under section 552.101 of the 
Government Code in conj~~rlction with common-law privacy. 

This letter ruling is liinited to the particula~-records at issue i n  this request and liinited to the 
facts as presented to 11s: therefore, this i.~!iiiig must iiot he relieti upon ;IS a previoiis 
dciel-mination iregarding an!; otlrri. T Z C O ~ . ~ S  oi. ;lily other cii-cuiiistancei. 

This ruling triggers important deadlines regarding the rights and responsibilities of' the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code P; 552.301 (0. If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the full 
benefit of such an appeal, the gavel-nmental body niust file suit within 10 calenciar days. 
Id. 5 552.353[b)(3), (c). If the governmental body does no1 appeal this rirling anti the 
governmental body tloes not comply with i l ,  the11 both the I-eiluestor ;liiti the attorney 
~ e ~ ~ e r a l  have the I-ight to file s~iik :~gai!~si !lie ~ ~ > v c I - I ~ I ~ ~ ~ I ~ ~ ~ I I  body 1 0  c11io1.c~ !Iris 1.~11iiig. 
L, 

Icl. 6 552.32 1 (a ) .  

If this ruling requires the governniental body to release all 01- part of the requested 
information, the governmental body is responsible for taking the next step. Based on tfiS 
statute, the attorney general expects that, upon receiving this ruling, the govcriimental body 
will either release the public records promptly pursuant to sectioii 552.221(a) of the 
Government Code 01- file a lawsuit cliallenging this rulii~g pursuant to sectioii 552.324 ofthe 
Government Code. Jf the governmental bociy fails to (to one of these ihings, the11 the 
requestor should report that failure to tire attol-iiey genci-al's Open Govei-nincnt Hotline. 
toil free. at (877) 673-6819. Tlrc req~rrstctr itray also file o con1plaiiii \viili the clisti-ict or 
coiiiiiy allorney. / (I .  5 552.32 15(,ci. 

'~ecause  ou r  ruling is dispositivc, wc iiccd not address youiremaining arguincnrs agitinsi disclosure 
ol'ii~is i i ibrmaii~>n.  
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If this ruling requires or permits the governmental body to withhold ail or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id.  ji 552.321(a); Texiu Dep't of Pub. Safe8 v. Gilht-eath, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in complinnce with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
coinplaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
abo~it this r~~ l ing ,  they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Assistant Attorney General 
Open Records Division 

Ref: ID# 280066 

Enc. Submitted documents 

C:  Mr. Curtis W. Fenley, 1II 
Fcnley & Bate, L.L.P. 
224 East Lutkin Avenue 
Lufkin. Texas 75902-0450 
(wlo enclosures) 


