
G R E G  A B B O T ? '  

June 4,2007 

Mr. Paul F. Wieileskie 
204 South Mesquite 
Arlington, Texas 76010 

Dear Mr. Wieneskie 

You ask whether certain information is subject to requiredp~~blic disclosure under the Public 
Information Act (the "Act"), cliapter 552 of the Governnient Code. Your request was 

.. .. 
assigned ID# 280109. 

The Euless Police Department (the "department"), which you represent, received a request 
for information pertaining to proposals to provide the department's Digital Recorder Logging 
System. You claim that a portion of the requested information is excepted from disclosure 
under section 552.1 11 of the Government Code. You also indicate that releasing the 
remaining information may implicate the interests of third parties.' Accordingly, you have 
notified the interested third parties of the request and of their opportunity to subinit 
arguments to this office. See Gov't Code 8 552.305(d): Open Records Decision No. 542 
(1990) (statutory predecessor to section 552.305 allows a govet-iunental body to rely on an 
interested third pasty to r-aise anti explain ihe applicability of the exception to disclosurc i i i  

certain circumstances). We have coiisidered tile subiiiitted argulnerits aiiii reviewed tile 
subinitted information. 

An interested third party is allowed ten business days after the date of its receipt of the 
governmental body's notice under section 552.305(d) to submit its reasons, if any,~as to~vhy  
information relating to that party should be withheld from public disclosure. See Gov'J code  
8 552.305(d)(2)(8). As of the date of this letter, we have not received corninents from BIS, 
Commercial Electronics, Higher Ground, Stancil. Vista, o~ VPIexplaining why the requested 
information sllould not he I-eleascd. We thus liave no hxsis for concluding tliat any poi-lion 
of the irequested information constitutes proprietary iiil'osmatioi? pi-oicctcd untler 
section 552.1 10. Sep it/. $: 55? 110: Open Records Decision Nos. 661 :it 5-6 (1999) (to 

'Thc interested third parties are BIS Digita! ("BJS"); Commercial E!cctn,nics Corp. ("Commercial 
Electronics"); Higher Ground, Inc. ('.Higher Ground"); Stancil Soiutioiis ("Stancil"); Visia C ~ I I I  Corporation 
("Vista"); Voice Products, Inc. ("Voice Products"); and VPI, Inc. ("VPI"). 
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prevent disclosure of commercial or financial information, party must show by specific 
factual evidence, not conclusory or generalized allegations, that release of requested 
information would cause that pasty substantial competitive harm), 552 at 5 (1990) (party 
must establish prima facie case that information is trade secret), 542 at 3 (1990). 
Accordingly, none of tlie submitted inforlnation may be withheld based on the proprietary 
interest of BIS, CE. Higher Ground. Stancil, Vista, or VPI. 

Voice PI-oducts claims that pol-tioiis o l  its PI-oposnl are rr;itle secrets. Section 5-52. I 10(a) of 
tlie Government Code excepts fi-oin ii~sciosure "[a] ii-;iiie sccrct ohtiiiiizcl ii-on1 a person and 
privileged or confidential by statute or judicial decision." See Gov't Code $ 552.1 lO(a). 
The Texas Supreme Court has adopted the definition of trade secret from section 757 of the 
Restatement of Torts. Hyde Corp. v. Hufirzes, 3 14 S.W.2d 763 (Tex. 1958); see also Open 
Records Decision No. 552 at 2 (1990). Section 757 provides that a trade secret is 

any formula, pattern, device or coinpilation of information which is used in 
one's business, and which gives him an opportunity to obtain an advantage 
over coinpetitors who do not know or use i t .  It may be a forinula for a 
chemical compound. n proccss of ~~ianiifacturing. treating 01- preserviiig 
rn;iteriais, ;I pattel-n Soi- a iiiaclline 01- othcr dcvice. oi- ;I list of c~t.stoniers. It 
differs from other secret information in ci business . . . in that i t  is not 
simply information as to single or ephemeral events in the conduct of the 
business. . . . A trade secret is a process or device for continuous use in the 
operation of the business. . . [It may] relate to the sale of goods or to other 
operations in the business, such as a code for determining discounts, rebates 
or other concessions in a price list or catalogue, or a list of specialized 
customers, or a method of bookkeeping or other office management. 

RESTA?'EMENT OF TORTS 6 757 an t .  h (1919): .sce c i l s o  Hi!/fiiics. 3 14 S.W.2d at 776. In 
deteriniiiing whethei- particular iiifoi-inatii~n constit~~tcs a trade secret, this office cotlsiders 
the Restatement's definition of trade secret as well as the Restatement's list of six trade 
secret Factors.' RESTATEMENT OFTORTS $ 757 cnit. b (1939). This office has lieid that if 

- ... 
"Tlie Restatement of Torts lists the fiiilowing sin facton as indicia of whether inf~riiiatiori cc$nstitutcs 

a trade secret: 

( I )  tlrc cxtcnt to wlricli the inliirriialiuri is hriowii i~utsidc oS[thc ciiiiipany 1: 
(2)  iiic esterrt iii which i t  is hriowir hy cmployecs aiiil otlicr iirvolvcd iri Ithc ciiiiijraiiy.i/ 
hilsiness: 
( 3 )  iiic catcnt of riieasui-cs t:iheii hy jtlic ~ci r i i~>i i~~y/  10 giiaril ihc sccrccy oi'tli~. r~ii~ii-iri>itiiin: 
( 4 )  the value of'tlic inibinr;rtioii to jiiie coinp;tny/ and {its] coinpctitori; 
(5) the aiiiount of effort or money expended hy [tlic cotripany] iri dc~cloping the iiilorin;ition; 
(6) thc ease or diiYiculty with which the ini'ornration could be propcriy acquircd or duplicated 
by othcrs. 

Restatetnent of Torts, 5 757 cmt, h (1939); set iliso Open Kccords Dccisioti Nos. 319 at 2 ( l982),  306 at 2 
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a governmental body takes no position with regard to the application of the trade secret 
branch of section 552.1 10 to requested information, we must accept a private person's claim 
for exception as valid under that branch i f  that person establishes a priinn,f;lcie case for 
except io~~ and no argument is submitted that rebuts the claim as a matter of law. Open 
Records Decision No. 552 at 5-6 (1990). However, we cannot conclude that 
section 552.1 IO(a) applies unless it has been shown that the information meets the definition 
of a trade secret and the necessary factors have been demonstrated to establish a trade secret 
claim. See Open Records Decision No. 402 (1983). 

After reviewing the submitted information and arguments, we find that Voice Prod~lcts has 
inade a pi.iiitafilcie case that some of the information i t  seeks to withhold is protected as 
trade secret information. Accordingly, the department must withhold the information we 
have marked i~nder section 552.1 I O(a) of the Government Code. However, Voice Products 
has not demonstrated that any of the remaining information at issue qualifies as a tl-ade secret 
iinder section 552.1 10(a). Therefol-e. the department may not withhold any of the remaining 
information under section 552.1 10. See Open Records Decision Nos. 552 at 5, 661 at 5-6; 
see nlso Open Records Decision No. 3 19 at 3 (1982) (statutory predecessor to Gov't Code 
$ 552.1 10 generally not applicable to information relating to organization and personnel, 
market studies, professional references, qualifications and experience, and pricing). 

We next acidress the department's argument regarding its ScoreTabulations, which you have 
inarked as Exhibit C. Section 552.1 1 I of the Government Code excepts fi-om public 
disclosure "an interagency or intraagency memorandurn or letter that would not he available 
by law to a party in litigation with tile agency." Gov'i Code 5 552.1 1 1 .  Section 552.1 11 
encompasses the deliberative process privilege. Spe Open Records Decision No. 615 at 2 
(1993). The purpose of section 552.1 1 I is to protect actvice, opi l~ion~ and recommendation 
in the decisional process and to encourage open and hank discnssion in the deliberative 
process. See Austin 11. Cify qfSarz Ailtonin, 630 S.W.2ti 391, 394 (Tex. App.-San A~itonio 
1982, no writ); Open Records Decision No. 538 at 1-2 (1990). 

I n  Open Records Decision No. 6 15_ this office re-examined the statutory predecessor to 
section 552. I 1 I in light of tlie decision i n  7 h c i . s  Dejic~rtiiic.~lt q fPul~l ic  Sajety I:. Gilht.c<atli, 
842 S.W.2d 408 (Tex. App.-Austiil 1992, no writ). We determined that section 552,l 1 1 
excepts froin clisclosure only those i~rterrial comm~~nications that consist of' advice,' 
recommendations; opinions, and othei- mutei-ial I-eflecting tlie policylnaking processes ofthe 
~overnmental body. See Open Records Ilccision No. 615 at 5 .  A governmeliial hocly's - 
policymaking f~iiictions do ~ i o i  eiicotnpass routine inier~ial ad~ni~iisii-ative 01- 1x1-soiinel 
matters, and iiisclosure of information a h o ~ ~ t  such inattcrs will not inhibit frec iiiscussio~i of 
policy issues ainong agency personnel. Icl.; see nlso Ciiy ofGnrliritc1 I:. ?he Dnllcis ~Vforizirt,~ 
Npw.s, 22 S.W.3d 351 (Tex. 2000) (section 552.1 11 not applicable to personnel-I-elated 
coinrnunications that did not i~ivoive policymaking). A gover~imental bocly's po1icym;lking 
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functions do include administrative and personnel matters of broad scope that affect the 
governmental body's policy mission. See Open Records Decision No. 63 1 at 3 ( 1  995). 
Further, section 552.1 11 does not protect facts and written observations of facts and events 
that are severable from advice, opinions, and recommendations. See Open Records Decision 
No. 615 at 5. But if factual information is so inextricably intertwined with material 
involving advice, opinion, or recominendation as to make severance of the factual data 
impractical, the factual intbrn~atiori also may he withheld ~inclersection 552.1 1 I .  See Open 
Records Decision No. 3 13 at 3 (1982). 

You argue [hat thc documents i n  Exhibit C "coilsiitiite inti-a-:~,ociicy tnetiiol.;~nd;l coi?t;iining 
advice, opinions, and recommendationsl.1" Upon review, we agi-ee that the docu~nents in 
Exhibit C are protected by the deliberative process privilege. Accordingly, we find that this 
information may be withheld under section 552.1 I I .  

We note that remaining information contains insurance policy nurnbers. Section 552.136 of 
the Government Code states that "[nlotwithstanding any other provision of this chapter, a 
credit card, debit card, charge card. or access device number that is collected. assembiecl, or 
maintained by or hi- a go\,erni~~ental hociy is coi~fidential." Gov't Code 5 552.136,' The 
tlepartrnent must. therefore. \vithliold the insu~.ancc policy niimbers that \ve have ii~arked 
under section 552.136. 

We note that soine of the submitted inforination includes notice of copyright protection. A 
custodian of public records must co~nply with the copyright law and is not required to furnish 
copies of records that are copyrighted. Attorney General Opinion JM-672 (1987). A 
governmental body must allow inspection of copyrighted materials unless an exception 
applies to the information. Id If a member of the p~tbiic wishes to make copies of 
copyrighted materials, the person Intist clo so unassisted by the governmental body. In 
making copies. thc inember of the public assuiiies t l~c tliiry of coii~pliaiice \vitli the 
copyi-ight ILIW aiid tile risk of' a  copy^-iglii iiiii-inget~ieiit siiii. Siw Ope11 Rccoi-cis I>ccisioii 
No. 550 ( i 900) 

In summary, the department must withhold the informatioii we have rnarkctl under 
sections 552.1 10(a) and 552.136 of the Government Code. The departmentmay witlihold - .. 
Exhibit C under section 552.1 11 of the Government Code. In releasing the reinaining 
information, the department must release those portions protected by copyright only in 
accordance with copyright law. 

This ruling triggers iinpoi-t;lnt dcadiii~cs 3-cgariiing t l~c rights and rcsponsihilitics of the 
governmental hotly and of tile i-ecli~csioi-. Poi- exainple. go\'cri~meii~al hotlies are proliihitcd 

'The Ofiicc o C  the Attorney General will iaisc a mandatory exception like scction 552136 on  
behalf 0i.a governmcnial body, but ordinarily will not raise other exccptiiins. Srr Open Kec(in1s i>ccisi!in 
Nos. 481 (1987j, 480 (1987), 470 (1987). 
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from asking the attorney general to reconsider this ruling. Gov't Code $ 552.301(f). If the 
governmental body wants to challenge this rtiling, the governmental body must appeal by 
filing suit in Trl~vis County within 30calendar days. Id .  $552.324(b). In order to get the full 
benefit of such an appeal, the govcl-nmental body ~iiust file suit within I0 calendar days. 
Id. jj 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
id. jj 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statiite, the attorney general expects that, up011 receiving this ruling. the governmenral body 
will either release the public recorcls promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the gover~~mental body fails to do oiie of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. 5 552.32 15(e). 

If this ruling requires or permits the governmental body to withhold ail or some of the 
requested information, the requestoi- can appeal that decision by suing the governmental 
body. Id. 5 552.321 (a); Tex-cis Dep't of Pub. Sqfi!ty v. Giihrecrtiz, 842 S.W.2d 408, 4 1 I 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act tlie release ofinlbrmatioii triggers certain procediires for 
costs and charges to the requestor. If records are released in compliance with this r~iling, be 
sure that all charges for the infor-mation are at or below the legal amounts. Qi~estions or 
complaints abont over-charging rnust be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the govern~nental body, tlie requestor, or any other person has questions or coinmetits 
about this ruling, they rnay contact our office. Although there is rlo statutory deadline for- 
coritacting us, the attorriey general prefers to receive any comments within 20c;tlendal.days - .~ 

... 
of the date of this ruling. * 

Sincerely, 

Assistant Attorney General 
Open Records Division 
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Ref: ID# 280 109 

Enc. Submitted documents 

c: Mr. Jack Wright 
Vista Com Corporation 
4901 Bosque Boulevard, Suite 201 
Waco, Texas 767 10 
(wlo enclosures) 

Mr. Steve Coldren 
BIS Digital 
1350 NE 561h Street, Suite 300 
Fort Lauderdale, Florida 33334 
(wlo enclosures) 

President 
Commercial Electronics Corp. 
13 18 North Brazos 
San Antonio, Texas 75207 
(wlo enclosures) 

Mr. Guy Churchouse 
Stancll Solutions 
1335 Gateway Drive 
Melbourne, Florida 32901 
(wlo enclosures) 

Mr. Bill Kennedy 
A Third Opinion Solutions Corporation 
3 10 Pinewood Drive 
Conroe, Texas 77385 
(W/O enclos~ii-es) 

Mr. Dean J. Tullis 
PresidentICEO 
Voice Products, Inc. 
8555 East 32"" Street N. 
Wichita, Kansas 67226 
(wlo enclosures) 

. . 

.Mr. Jei'f Visgel- 
VPI, Inc. 
160 Camino Ruiz 
Camarillo, California 93012 
(wlo enclosures) 

President 
HighGrouiid; Inc. 
2 120i Victory Boutevai-d. Suite 105 
Canoga Park, California 91 303 
(wlo enclosures) 


