
ATTORNEY GENERAL O F  TEXAS 
~ ~ 

G R E G  A B B O T T  

June 4,2007 

Mr. Timothy J. Daniels 
Daniels & Daniels 
720 Travis Building 
405 North Saint Mary's Street 
San Aritonio. Texas 78205 

Dear Mr. Daniels: 

You ask whether certain information is subject to required public disclosure under the Public 
Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned lD# 280122. 

The Wcatherford Housing Authority (the "authority"), which you represent. received a 
request for two letters which the authority sent to the United States Department of' Housing 
and UI-ban Development ("HUD") regarding the requestor's Fail- Housing Act Complaint.' 
You claim that the requested information is excepted from disclosure under section 552.103 
of the Government Code. We have considered the exception you claim and reviewed the 
submitted information. 

Section 552.301 of the Government Code prescribes the procedures that a governmental 
body must follow ill asking this office to decide whether requested information is excepted 
from public disclosure. Pussitant io scctiori 552.301(h) of the Goyern~iient Code. a 
govet-nmental bocly must ask for ail atioriicy general's decision and state Lire exceptions that 
apply no later than the tenth busiriess day after the date of receiving the writtell recpst.. 
Gov't Code 552.301(b). Pursuant to section 552.301(e), a governmental body is re&ired 
to submit to this office within fifteen business days of receiving an open records request 
(1) general written comments stating the reasons why the stated exceptions apply that would 
allow the information to be withheld, (2) a copy of the written I-equest for inforination,(3) a 
signed statement or sufficient evidence showing the date the governmental body received the 
written request, and (4) a copy of the specific information requested or representative 

A s  yoii l i~ ivc  f;~iled to suhinil a copy 01 i l ic rcqiicst i i ~ r  i i ik ) r~~i ; l l ion.  ivc lahc our ( l csc i ip t i~~ i i  iroiir yoiir 
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samples, labeled to indicate which exceptions apply to which parts of the documents. Gov't 
Code $ 552.301(e). In this instance, the authority has failed to provide sufficient evidence 
showing the date it received the written request. Thus, we are unable to determine whether 
you have requested adecision within ten business days as prescribed by section 552.301(b). 
Further, the authority has failed to submit a copy of the written request for information or 
evidence showing the date the authority received the written request as prescribed by 
section 552.301!e). 

Pursuant to section 552.302 of the Goveriiment Code. a governmental body's failcire to 
co~nply with sectio~i 552.301 results i i i  the legal PI-esrnnption that the requested information 
is public and must be released i in less the governmental bod$-dqmonstrates a compelling 
reason to withhold the information from disclosure. See Gov't Code $ 552.302; Harzcock 
v. Stute Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ) 
(governmental body must make compelling demonstration to overcome presumption of 
openness pursuant to statutory predecessor to Gov't Code $ 552.302): Open Records 
Decision No. 319 (1982). Section 552.103 of the Government Code is a discretionary 
exception and, therefore, does provide a compelling reason to withhold information. See 
Open Records Decision No. 665 at 2 n.5 (2000) (discretionary exceptions in general); see 
also Open Records Decision No. 55 1 ( I  990) (statutorypi-edecessor to section 552.103 serves 
only to protect a governmental body's position in litigation and does not itself make 
information confidential). Therefore, the authority may not wirlihold any of the submitted 
information under section 552.103 of the Government Code. 

We note, however, that portions of the submitted information may be excepted fi-om 
disclosure under section 552.101 of the Government Code. Section 552.101 excepts from 
public disclosure "information considered to he co~ifidential by law, either-constitutional, 
statutory, or by judicial decision." Gov't Code $ 552.101. This section encon~~~ass<s.the 
docti-ine of common law privacy, which protects infor-mation that is (1) highly intifnate or 
embarrassing, such that its release would he highly ohjcctioi~able to a reasonable person. and 
(2) not of legitimate concern to the ptiblic. I~zdus. fiiozci. I:. Tr..r. I1idil.s. Accicic!rlt Hd., 540 
S.W.2d 668 (Tex. 1976). The types of information considered intimate and embarrassing 
by the Texas Supreme Cou11 in Industriiil FoiinOi~tio~l included information relating to sexiial 
assault, pregnancy, mental or physical abuse in the workplace. illegitimate children, 
psychiatric treatment of mental disorclers, attempted suicide, and injuries to sexual organs. 
Id. at 683. In addition, this office has found that some kinds of medical iiiforrnation or 
iriforrnation indicating disabilities or specific illilesses are excepted from reqiiired public 
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diselos~tre under common law privacy. See Open Records Decision Nos. 470 ( 1  987) (illness 
frorn severe emotional and job-related stress), 455 (1987) (prescription drugs, illnesses, 
operations, and physical handicaps). We have marked the information that the authority 
must withhold pursuant to section 552.101 in  conjunction with common law privacy. We 
note, however, that the requestor may have a right of access to the marked information as the 
individual or authorized representative of the individuals at issue.? Therefore, if the 
requestor has aright of access under section 552.023 to the marked information. the authority 
may not withhold any of this information from her on privacy grounds under 
section 552.101. 

In summary, to the extent the requestor does not have a right ofaccess to the information we 
have marked, the authority must withhold it under section 552.101of the Government Code 
in eonjrrnetion with common law privacy. To the extent the requestor has a right of access 
to the information we have marked, it must be released with the remaining information. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental hody and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code $ 55230 l(t). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 8 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal this I-uling and the 
governmental body does not comply with it, then both tlie I-equestor and the attorney 
general have the right to file sitit against ihe governmental body to enforce this ruling. 
Id. $ 552.32 1 (a). 

' ~ e e ~ o v ' t ~ o d e  5 552.023(;1) (person or person's aiithorizedrepresentnti~e has special right ofaccess, 
heyond right of general public, to information held hy goveriimental hody tliat relates lo person and is p ~ ~ t c c l e d  
Srorn public disclosure by laws intended to protect person's privacy interests); see i i l s o  L1. 5 552.229(c) 
(individual who has hccn ailjudicated incoinpetent to manage own personal affiiirs or for whoili attorney ad 
lite~ii has been appointed may consent to release ofinforiiiaiioii under this section only hy written aiirhorization 
ofdesignated legal guardianor attorliey ad lilern); OpenRecordsDecision No. 48 I a14 (1987) (primcy theories 
nor iinplicated when person asks ,oovernn~eniai hody Toi- infomialioii ct~iiccming hiinself or iierscil). IS the 
requestor tias n special right of access to ilic inloriiratio~i i n  this instnncc. and tlie aiitliority i-cccivcs another 
request fix this ini,r~irati[m from an indiviiliial other ilian the requestor, tiie aiitliority slioiild resiihiirit the 
inhi-mation to this office and reqiiest anotRi.i- riiling. See Ciov'i Cixle 3 552.352 (providiiip criiiiinal licn;ilties 
for release of confidential inforiliation). 
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If this ruling requires the governmental body to release all or part of the requested 
information, the go~ernm~nta l  hody is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.22l(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should I-eport that failure to the attorney general's Open Government Hotline. 
toll free, at (877) 673-6839. The I-eqiicstor may also file a coinplaint with the district or 
coiirlty nttol-ney. It/. $ 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested inforriiation, the requestor can appeal that decision by suing the governmental 
body. Id. $ 552.321(a); Texcrs Dep't oj'Pub. Sc$ely v. Gilhreuth, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that tinder the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If l-ecords are reieased in compliance with this ruling be 
sure that all charges for the ii?iormation are at 01- below the legal arnoiicits. Questions or 
complaints about over-chal-gins ~iiusi bc directed to Hadassah Schlos at the Office of the 
Attorney Gerleral at (5 12) 475-2497. 

If the governmenial body, the requestor, or any other person has questions or coinments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

L. Jo~eph James 
Assistant Attorney General 
Open Records Division 
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Ref: ID# 280 122 

Enc. Submitted documents 

c: Requestor 
c/o Weatherford Housing Authority 
Timothy J. Daniels 
405 North Saint Mary's Street 
San Antonio, Texas 78205 
(w/o enclosures) 


