
June 6,2007 

Ms. Stephanie M. Berry 
City Attorney's Office 
City of Denton, Texas 
215 East McKinney 
Denton, Texas 76201 

G R E G  A B B O T T  

Dear Ms. Berry: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 283820. 

The City of Denton (the "city") received a request for information pertaining to two specified 
investigations. You state that some of the requested information was provided to the 
requestor, but claim that the s~ibmitted information is exceptcd from disclosure under 
section 552.108 of the Government Code. We have considered the exception you claim and 
reviewed the submitted representative sample of information.' 

Initially, we must address the city's obligations under section 552.301 of the Government 
Code, which prescribes the procedures that a governmental body must follow in asking this 
office to decide whether requested information is exceptcd from public disclosiire. Pursuant 
to section 552.30l (e), a governmental body rnustsub~nit to this officc within fifteen business 
days of receiving an open records request a copy of the specific information requested or 
representative samples, labeled to indicate which exceptions apply to which parts of the 
documents. See Gov't Code 5 552.301(e)(l)(D). The city received the request for 
information on April 23, 2007, hut it did not subinit the information at issue until 

'wc .~ss\imc , . . that the "representative saiiiple" of records subinitted to this oflicc is truly representative 
or thc rcqucsted records as a whole. See Opcn Records Decision Nos. 499 (1988). 497 (1988). This open 
records letter docs not reach, and thercfiirc docs not authorize tlie withholding of, any oihcr requcstcd records 
to the extent that those records contain sobstaiitially differeiit types of information than that submitted to this 
office. 
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May 23, 2007. Thus, the city failed to comply with the procedural requirements mandated 
by section 552.30 1. 

A governmental body's failure to coinply with the procedural requirements of 
section 552.301 results in the legal presumption that the requested information is public and 
must be released unless the governmental body demonstrates a compelling reason to 
withhold the information from disclosure. See Gov't Code 5 552.302; Hrzncock v. State Bd. 
oflizs.. 797 S.W.2d 379,38 1-82 (Tex. App.-Austin 1990, no writ); Open Records Decision 
No. 319 (1982). The presumption that information is public under section 552.302 can 
generally be overcome by demonstrating that the information is confidential by law or third- 
party interests are at stake. See Open Records Decision Nos. 630 at 3 (1994), 325 
at 2 (1982). Section 552.108 is a discretionary exception to disclosure that protects a 
eovei-nmental body's interests and may be waived by the governmental body. See Open - 
Records Decision No. 177 (1977) (governmental body may waive statutory predecessor to 
section 552.108); see also Open Records Decision No. 665 at 2 n.5 (2000) (discretionary 
exceptions generally). The city's claim under section 552.108 is not a compelling reason for 
nondisclosure under section 552.302. See Open Records Decision No. 586 at 2-3 (1991). 
However, the need of another governmental body to withhold information under 
section 552.108 can provide acompelling reason under section 552.302. See ORD 586 at 3. 
Because you inform us that the Denton County Criminal District Attorney's Office (the 
"district attorney") objects to the release of the submitted information, we will consider your 
claim regarding section 552.108. 

Section 552.108(a)(1) excepts from disclosure "[ilnforniation held by a law enforcement 
agency or prosecutor that deals with the detection, investigation, or prosec~~tion of crime [ifJ 
release of the information would interfere with the detection, investigation, or prosecution 
of crime." Agovern~nental body claiming section 552.108 must reasonably explain how and 
why the release of the requested information would interfere with law enforcement. See 
Gov't Code 5s 552.108(a)(l), (b)(l), 552.301(e)(l)(A); see cllso E.Y par-te Priritt, 551 
S.W.2d 706 (Tex. 1977). You inform us that the submitted information relates to a pending 
cri~~iirial investigation and that the district attorney believes that its release "could interfere 
cvith the successf~~l prosecution of the crime." Based on these representations, we conclude 
tiitkt tlie release of this information woiild interfere with the detection, investigation, or 
PI-osecution of crime. See Hortsfoil Citroriicle P ~ [ h l ' g  Co. 1). Cih of Ilortstorz, 531 
S.W.2d 177 (Tex. Civ. App-1-loiiston [14th Dist.) 1975), writ rcf'dr1.r-.e., 536 S.W.2d 559 
(Tex. 1976) (caul-t delineates law enforcement interests that are present in active cases). 
Therefol-e, tlie city [nay v:ithhold the submitted information ~indcr- section 552. iOS(a)(l). 

This letter ruling is limited to thc particular records at issue in this request and limited to the 
facts as presentetl to us; therefore, this ruling lriust not be relied upon as a previous 
delermin;:tion regarding any other records or any other circumstances. 

This ruling triggers important deadlines regal-ding the rights and responsibilities of the 
eovernmental body and of the  requestor. Fol- cxample, governmental bodics are pt-ohihited 
L. 

froln asking the attorney geiieral to reconsider this I-uling. Gov't Code 8 552.30Iji-). if the 
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governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. S; 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney general 
have tile right Lo file suit against the governmental body to enforce this riling. Id. 
S; 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information. the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221ia) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free. at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id .  /i 552.3215(e). 

If this ruling requires or permits the governmental body to withhold ail or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. S; 552.321(a); Texas Dep'r of Pub. Sgfety 11. Gilhreath, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Madassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor. or any other person has questions or comments 
about this r~lling, they may contact our office. We note that a third party may choilengc this 
ruling by filing suit seeking to withhold information fi-om a requestor. Gov't Code 
3 552.325. Although there is no statutory deadline for contacting us, the attorney general 
prefers to receive any comments within 10 calendar &ays of the date of this ruiing. 

Sincerely, 

assidant Attol-ney General 
Open Records Division 
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Ref: ID# 283820 

Enc. Submitted documents 

c: Mr. Eli Gemini 
Eli Gemini Productions 
191 Duchess Drive, Apt. 1225 
Denton, Texas 76208-6361 
(W/O enclosures) 


