
G R E G  A B B O T T  

June 6,2007 

Mr. Roger E. Gordon 
Bovey & Bojorquez, LLP 
12325 Hymeadow, Suite 2-100 
Austin, Texas 78750 

Dear Mr. Gordon: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 280404. 

The City of Brenham (the "city"), which you represent, received a request for a specified 
incident report. You claim that the submitted information is excepted from disclosure under 
sections 552.101,552.130, and 552.147 of the Government Code. We have considered the 
exceptions you claim and reviewed the submitted information. 

Section 552.10 1 of the Government Code excepts from disclosure "information considered 
to he confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.10 1. Section 552.101 encompasses criminal history record information 
("CHRI") generated by the National Crime Information Center or by the Texas Crime 
Information Center is confidential. Title 28, part 20 of the Code of Federal Regulations 
governs the release of CHRI that states obtain from the federal government or other states. 
Open Records Decision No. 565 (1990). The federal regulations allow each state to follow 
its individual law with respect to CHRI i t  generates. Id. Section 41 1.083 of the Government 
Code deems confidential CHRI that the Texas Department of Public Safety ("DPS") 
maintains, except that the DPS may disseminate this information as provided in chapter 41 1, 
subchapter F of the Government Code. See Gov't Code 9 41 1.083. Sections 41 1.083(b)(l) 
and 41 1.089(a) authorize a criminal justice agency to obtain CHRI; however, a criminal 
justice agency may not release CHRIexcept to another criminal justice agency for a criminal 
justice purpose. Id. 9 41 1.089(b)(l). Other entities specified in chapter 41 1 of the 

0 i . :  I .  : ' 7 1 1 5 4  1 . 1 4 2 1 1 1  s ; I t i  L ,  

I!# I . <  ,,,, </t."?pt8,",?,,: O?~#,,,,##,/V ,,,>,p!<,,*! . !~,.*~,,/.%,# N ~ . j . ! # , /  13.,:,, 



Mr. Roger E. Gordon - Page 2 

Government Code are entitled to obtain CHRI from DPS or another criminal justice agency; 
however, those entities may not release CHRI except as provided by chapter 41 1 .  See 
generally id. $6 41 1.090 - ,127. Furthermore, any CHRI obtained from DPS or any other 
criminal justice agency must be withheld under section 552.101 of the Government Code in 
conjunction with Government Code chapter 41 1, subchapter F. See id. 5 41 1.082(2)(B) 
(term CHRI does not include driving record information). Accordingly, the city must 
withhold the CHRI that we have marked under section 552.101 of the Government Code in 
conjunction with federal law and chapter 41 1 of the Government Code. 

Section 552.101 also encompasses the doctrine of common-law privacy, which protects 
information if ( I )  the information contains highly intimate or embarrassing facts the 
publication of which would be highly objectionable to a reasonable person, and (2) the 
information is not of legitimate concern to the pitblic. I t~il i~s.  Foirnil, v.  Tex. I t zd~~s.  Accirlent 
Ed., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law 
privacy, both prongs of this test must be demonstrated. Id. at 681-82. A con~pilation of an 
individual's criminal history is highly embarrassing information, the publication of which 
would be highly objectionable to a reasonable person. C$ United States Dep't ofJ~lstice v. 
Reporters Comrn. for Freedom of the Press, 489 U.S. 749,764 (1989) (when considering 
prong regarding individual's privacy interest, court recognized distinction between public 
records found in courthouse files and local police stations and compiled summary of 
information and noted that individual has significant privacy interest in compilation of one's 
criminal history). Furthermore, we find that a compilation of a private citizen's criminal 
history is generally not of legitima~e concern to the public. We note, however, that 
information is not private when it relates to an alleged offense for which an individual is 
currently involved in the criminal justice system. Cf: Gov't Code $ 4 1  1.081(b). Therefore, 
the city must withhold the information we have markedunder section 552.101 in conjunction 
with common-law privacy. 

Next, you assert that the fingerprint card in Tab B is excepted from disclosure by 
section 552.101 in conjunction with chapter 560 of the Government Code. The public 
availability of fingerprints is governed by sections 560.001, 560.002, and 560.003 of the 
Government Code. Section 560.001 defines "biometric identifier,' for the purposes of these 
sections, as meaning "a retina or iris scan. fingerprint, voiceprint, or record of hand or face 
geometry." Gov't Code $560.001(1). Section 560.002 provides that a governmental body 
that possesses a biometric identifier of an individual: 

(1) may not sell, lease, or otherwise disclose the biometric identifier to 
another person unless: 

(A) the individual consents to the disclosure; 

(B) the disclosure is required or permitted by a federal statute or by 
a state stacute other than [the Act]; or 



Mr. Roger E. Gordon - Page 3 

(C) the disclosure is made by or to a law enforcement agency for a 
law enforcement purpose; and 

(2) shall store, transmit, and protect from disclosure the biometric identifier 
using reasonable care and in a manner that is the same as or more protective 
than the manner in which the governmental body stores, transmits, and 
protects its other confidential information. 

Id. 5 560.002. Section 560.003 provides that "[a] biometric identifier in the possession of 
a governmental body is exempt from disclosure under [the Act]." Id. 5 560.003. As there 
is no indication that the requestor has a right of access under section 560.002 to the 
fingerprints that we have marked, that information is confidential under section 560.003 and 
must be withheld from disclosure under section 552.101 of the Government Code. 

You assert that some of the remaining information is excepted under section 552.130 of the 
Government Code, which provides which provides in part: 

(a) Information is excepted from the requirements of Section 552.021 if the 
information relates to: 

( I )  a motor vehicle operator's or driver's license or permit issued by 
an agency of this state; 

(2) a motor vehicle title or registration issued by an agency of this 
state; 

(3) a personal identification document issued by an agency of this 
state or a local agency authorized to issue an identification document. 

Gov't Code 5 552.130(a). However, we note that pursuant to section 552.023, the requestor 
has a right of access to her own Texas motor vehicle record information. See id. 

552.023(b) (governmental body may not deny access to person to whom information relates 
on grounds that information is considered confidential by privacy principles). Accordingly, 
the city must withhold the Texas motor vehicle record information that we have marked 
under section 552.130 of the Government Code. 

Finally, you claim that the social security numbers contained in the submitted information 
are excepted from disclosure under section 552.147 of the Government Code. This section 
provides that "[tlhe social security number of a living person is excepted from" required 
public disclosure under the Act. Therefore, the department may withhold the social security 
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numbers you have marked under section 552.147.' We note that the records indicate that one 
of the submitted social security numbers may not be genuine. If the social security number 
at issue is not genuine, then section 552.147 is not applicable to i t  and i t  may not be 
withheld. 

In summary, the city must withhold the information we have marked under section 552.101 
in conjunction with federal law and chapter 41 1 of the Government Code, common-law 
privacy, and section 560.003 of the Government Code. The city must also withhold the 
Texas motor vehicle record information that we have marked under section 552.130. The 
city may withhold the social security numbers that you have marked under section 552.147. 
The remaining information must be released. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this nlling. Gov't Code $ 552.301(1). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30calendar days. Itl. $ 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. $ 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. $ 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. $ 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
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body. Id. 5 552.321(a); Texas Dep't of Pub.  safe^ v. Gilbrmth, 842 S.W.2d 408, 41 1 
(Tex. App.--Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging ntust be directed to Hatlassah Schioss at the Office of tile 
Attorney General at (5 12) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Just1 VAaL . Gordon 
Assistant Attorney General 
Open Records Division 

Ref: ID# 280404 

Enc. Submitted documents 

C: Ms. Colleen Latham 
231 1 South Austin 
Brenham, Texas 77833 
(wlo enclosures) 


