
ATTORNEY GENERAL O F  TEXAS 
G R E G  A B B O T T  

June 8,2007 

Mr. Robert E. Hager 
Nichols, Jackson, Dillard, I-lager & Smith, L.L.P 
1800 Lincoln Plaza 
500 North Akard 
Dallas, Texas 75201 

Dear Mr. Hager: 

You ask whether certain information is subject to required public disclosure under the 
Public Inforn~ation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 280657. 

The City of Rowlett (the "city"), which you represent, received a request for "a copy of the 
disciplinary files" for nine named current and past city employees. You state there are no 
disciplinary records for four of the named individuals.' You claim that the remaining 
requested information is excepted froni disclosure under sections 552.101,552.102,552.103, 
552.111, 552.117, and 552.1175 of the Government Code. We have considered the 
exceptions you claim and reviewed the submitted information. 

Initially, we note that all ofthe submitted information is subject to requiredpr~blic disclosure 
under section 552.022 of the Government Code, which provides in relevant part: 

the following categories of information are public information and not 
excepted from required disclosure under this chapter unless they are 
expressly confidential under other law: 

'The Act does not require a governmental body to disclose information that did not exist at the time 
thc request was received. Ecunor~~ic Oppuriiii~iiies Dev. Corp. V.  Bt1siarvtu1lte, 562 S.W.2d 266 (Tex. Civ. App: 
-Sail Antonio 1978, writ dism'd); Open Records Decision No. 452 at 3 (1986). 
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( I )  a completed report, audit, evaluation, or investigation made 
of, for, or by a governmental body[.] 

Gov't Code 5 552.022(a)(I). The submitted information consists of completed internal 
affairs investigations. Therefore, pursuant to section 552.022, the city must release the 
completed investigations unless they are confidential under other law. The city raises 
sections 552.103 and 552.1 1 l for this information, but these are discretionary exceptions to 
disclosure that protect a governmental body's interests and may be waived. See Dallas Area 
Rapid Transit v. Dallas Morning News, 4 S.W.3d 469,475-76 (Tex. App.-Dallas 1999, 
no pet.) (governmental body may waive section 552.103); Open Records Decision Nos. 665 
at 2 n.5 (2000) (discretionary exceptions generally), 470 at 7 (1987)(statutory predecessor 
to section 552.1 1 1 may be waived). As such, sections 552.103 and 552. I 11 do not qualify 
as "other laws" that make information confidential for the purposes of section 552.022. 
Therefore, the city may not withhold the submitted information under section 552.103 
or 552.1 11 of the Government Code. However, sections 552.101, 552.102, 552.1 17, 
and 552.1 175 are "other laws" for the purpose of section 552.022. Therefore, we address 
your arguments under these sections. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code 5 552.101. We note tbat the submitted information contains a medical record. 
Section 552.101 encompasses the Medical Practice Act (the "MPA), subtitle B oftitle 3 of 
the Occupations Code Section 159.002 of the MPA provides the following: 

(b) A record ofthe identity, diagnosis, evaluation, or treatment of a patient 
by aphysician that is created or maintained by aphysician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Occ. Code 5 159.002(b), (c). Medical records may he released only as provided under the 
MPA. Open Records Decision No. 598 (1991). We have marked the information that may 
be released only in accordance with the MPA. 

Section 552. I01 encompasses section 58.007 ofthe Family Code. Juvenile law enforcement 
records relating to conduct tbat occurred on or after September 1, 1997 are confidential 
tinder section 58.007. Section 58.007(c) reads as follows: 

Except as provided by Subsection (d), law enforcement, records and files 
concerning a child and infom~ation stored, by electronic means or otherwise, 
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concerning the child from which a record or file could be generated may not 
be disclosed to the public and shall be: 

(1) if maintained on paper or microfilm, kept separate from adult 
files and records; 

(2) if maintained electronically in the same computer system as 
records or files relating to adults, be accessible under controls that are 
separate and distinct from controls to access electronic data 
concerning adults; and 

(3) maintained on a local basis only and not sent to a central state or 
federal depository, except as provided by Subchapter B. 

Fam. Code 5 58.007(c). We note that some of the submitted information involves juvenile 
conduct that occurred after September 1,1997. It does not appear that any of the exceptions 
in section 58.007 apply; therefore, the information we have marked is confidential pursuant 
to section 58.007(c) of the Family Code. The city must withhold this information from 
disclosure under section 552.101 of the Government Code. 

Section 552.101 also encompasses CHRl generated by the National Crime Information 
Center or by the Texas Crime Information Center. Title 28, part 20 of the Code of Federal 
Regulations governs the release of CHRI that states obtain from the federal government or 
other states. Open Records Decision No. 565 (1990). The federal regulations allow each 
state to follow its individual law with respect to CHRI it generates. Id. Section 41 1.083 of 
the Government Code deems confidential CHRI that the Texas Department of Public Safety 
("DPS") maintains, except that the DPS may disseminate this information as provided in 
chapter 41 I, subchapter F of the Government Code. See Gov't Code 5 41 1.083. We note 
that drivingrecord information is not made confidential by the confidentiality provisions that 
govern CHRI. See Gov't Code 3 41 1.082(2)(B) (definition of CHRI does not include 
driving record information). Upon review, we find that the submitted information contains 
CHRI made conGdentia1 by section 41 1.083. Thus, the city must withhold the information 
we have marked undcr section 552.101 of the Government Code on this basis. 

We next note that the submitted infomation contains fingerprint information. Chapter 560 
of the Government Code provides that a governmental body may not release fingerprint 
information except in certain limited circumstances. See Gov't Code $ 5  560.001 (defining 
"biometric identifier" to include fingerprints), ,002 (prescribing manner in which biometric 
identifiers must be maintained and circ~imstances in which they can be released), ,003 
(providing that biometric identifiers in possession of governmental body are exempt from 
disclosure under Act). The city does not inforn~ us, and the submitted information does not 
indicate, that section 560.002 permits the ciisclosure of the fingerprint information at issue. 
Therefore, the city must withhold this information, which we have marked, under 
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section 552.101 of the Government Code in conjunction with section 560.003 of the 
Government Code. 

Section 552.101 of the Government Code also encompasses the doctrine of constitutional 
privacy, which consists of two interrelated types of privacy: (1) the right to make certain 
kinds of decisions independently and (2) an individual's interest in avoiding disclosure of 
personal matters. Open Records Decision No. 455 at 4 (1987). The first type protects an 
individual's autonomy within "zones ofprivacy" which include matters related to marriage, 
procreation, contraception, family relationships, and child rearing and education. Id. The 
second type of constitutional privacy requires a balancing between the individual's privacy 
interests and the public's need to know information of public concern. Id. The scope of 
information protected is narrower than that under the common law doctrine of privacy; the 
information must concern the "most intimate aspects of human affairs." Id. at 5 (citing 
Ramie v. City of Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)). Upon review, we 
find that none of the information at issue is confidential under constitutional privacy. 
Accordingly, none of the information at issue may be withheld on that ground. 

The city claims that the remaining information is excepted from disclosure under 
section 552.102. Section 552.102(a) of the Government Code excepts from required public 
disclosure "information in apersonnel file, the disclosure ofwhich would constitute a clearly 
unwarranted invasion of personal privacy." Gov't Code 5 552.102(a). This exception 
applies when the release of inforniation would result in a violation of the common law right 
to privacy. Hubert v. Haute-Hanks Te.x. Newspapers, 652 S.W.2d 546 (Tex. 
App.-Austin 1983, writ ref dn.r.e.). The common law right to privacy protects information 
if it ( I)  contains highly intimate or embarrassing facts, the publication of which would be 
highly objectionable to a reasonable person, and (2) is not of legitimate concern to the 
public. Indzu. Foi~nd. v. Ten. hdus.  Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). The 
types of information considered intimate and embarrassing by the Texas Supreme Court in 
Indiistrial Fozlndatiori included information relating to sexual assault, pregnancy, mental or 
physical abuse in the workplace, illegitimate children, psychiatric treatment of mental 
disorders, attempted suicide, and injuries to sexual organs. Id. at 683. 

In addition, this office has found that a compilation of an individual's criminal history is 
highly embarrassing information, the publication of which would be highly objectionable 
to a reasonable person. CJ: US. Dep't ofJzlstice v. Reporters Connn~. for Freedorn of the 
Press, 489 U.S. 749, 764 (1989) (when considering prong regarding individual's privacy 
interest, court recognized distinction between public records found in courthouse files and 
local police stations and compiled summary of infonllation and noted that individual has 
significant privacy interest in compilation of one's criminal history). Furthermore, we find 
that a compilation of a private citizen's criminal history is generally not of legitimate 
concern to the public. However, infornlation relating to routine traffic violations does not 
implicate commou law privacy. C$ Gov't Code 5 41 1.082(2)(B). 
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In addition, this office has determined that common law privacy doesnot protect information 
about apublic employee's alleged misconduct on the job or complaints made about apublic 
employee's job performance. See Open Records DecisionNos. 438 (1986), 405 (1983), 230 
(1979), 219 (1978). Furthermore, there is a legitimate public interest in apublic employee's 
work performance. See Open Records Decision No. 444 at 5-6 (1986) (public has interest 
in public employee's qualifications, work performance, and circumstances of employee's 
resignation or termination). 

Furthermore, upon a showing of "special circurnstances," information may implicate 
common law privacy. See Open Records Decision No. 169 (1977). This office considers 
"special circumstances" to refer to a very narrow set of situations in which the release of 
information would likely cause someone to face "an imminent threat of physical danger." 
Id. at 6. Such "special circumstances" do not include "a generalized and speculative fear of 
harassment or retribution." Id. 

In this instance, the submitted information contains the identity of an undercover police 
officer. You state that the release of this information may cause imminent threat ofphysical 
danger to this officer.' UTc agree that the city must withhold the information we have 
marked under section 552.102(a) ofthe Government Code as information that implicates the 
"special circumstances" aspect of common law privacy. We have marked additional 
information that must be withheld under section 552.102(a). However, the remaining 
information is either not intimate or embarrassing or pertains to matters that arc of a 
legitimate public interest. Therefore, the remaining information may not be withheld under 
section 552.102(a). 

Section 552.1 17(a)(2) of the Government Code excepts from public disclosure the home 
address, home telephone numbers, and social security number of a peace officer, as well as 
information that reveals whether the peace officer has family members, regardless of 
whether the peace officer complies with sections 552.024 and 552.1 175 of the Government 
Code.3 Thus, pursuant to section 552.117(a)(2), the city must withhold information we have 
marked pertaining to the peace officers at issue. 

We note that the submitted information contains an address that may be protected by 
sectiori 552.1175 of the Govenlment Code, which provides in part as follows: 

(b) Information that relates to the home address, home telephone number, or 
social security number of [a peace officer as defined by article 2.12 of the 

'Although you raise section 552.108 of the Government Code making this "special circumstances" 
argument, a correct argument to assert is common law privacy as defined by section 552.102. Further, 
although the city doesnot timely raise this argument, \ire consider your arguments because section 552.102 can 
provide a compelling reason to withhold information. See Gov't Code $ $ 552.301, ,302. 

'"Peace officer" is defined by Article 2.12 of the Texas Code of Criminal Procedure. 
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Code of Criminal Procedure], or that reveals whether the individual has 
family members is confidential and may not be disclosed to the puhlic under 
this chapter if the individual to whom the information relates: 

(1) chooses to restrict puhlic access to the information; and 

(2) notifies the governmental body of the individual's choice on a 
form provided by the governmental hody, accompanied by evidence 
of the individual's status. 

Id. 5 552.1175(b). We have marked an address concerning a police officer not employed by 
the city. If the marked address is the home address of the officer at issue and if he notifies 
the city that he chooses to keep his home address confidential in accordance with 
section 552.1 175(h), the city must withhold this information pursuant to section 552.1 175 
of the Government Code. 

Section 552.130 of the Government Code excepts from disclosure information that "relates 
to . . . a motor vehicle operator's or driver's license or permit issued by an agency of this 
state [or] a motor vehicle title or registration issued by an agency of this state."' Gov't 
Code 5 552.130. In accordance with section 552.130 of the Government Code, the city must 
withhold the Texas motor vehicle record inforn~ation we have marked. 

Section 552.136 ofthe Government Code states that "[n]otwithstanding any other provision 
of this chapter, a credit card, debit card, charge card, or access device numher that is 
collected, assembled, or maintained by or for a governmeiltal hody is confidential." 
Id. 5 552.136. The city must withhold the insurance policy numher we have marked. 

We note that one of the remaining documents is copyrighted. A custodian of puhlic records 
must comply with the copyright law and is not required to furnish copies of records that are 
copyrighted. Attorney General Opinion JM-672 (1987). A governmental body must allow 
inspection of copyrighted materials unless an exccption applies to the iilformation. Id. If 
a member of the public wishes to make copies of copyrighted materials, the person must do 
so unassisted by the governmental hody. In making copies, the member of the puhlic 
assumes the duty of compliance with the copyright law and the risk of a copyright 
infringement suit. See Open Records Decision No. 550 (1990). 

In summary, the submitted investigations are subject to release pursuant to 
section 552.022(a)(l) of the Government Code. The city may only release the medical 
record we have marked in accordance with the provisions of the PIPA. The city rnust 

'The Officeofthe Attorney Generalwillraise mandatory exceptions likesections 552,130and552.136 
ofthe Government Codeon hchalfofagovernmental body, but ordinarily will not raise otherexceptions. Open 
Records Decision Nos. 481 (1987), 4sb (1987), 470 (1987) 
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withhold the information we have marked pursuant to section 58.007 of the Family Code, 
the CHRI we have marked pursuant to section 41 1.083 of the Government Code, and the 
fingerprint information we have marked pursuant to section 560.003 of the Government 
Code, each in conjunction with section 552.101 of the Government Code. The city must 
withhold the information that we have marked under section 552.102(a). The city must 
withhold the peace officers' information we have marked pursuant to section 552.117(a)(2). 
If the officer at issue notifies the city that he wishes to withhold his home address pursuant 
to section 552.1 175, the city must do so. The city must withhold the Texas motor vehicle 
record information we have marked under section 552.130. The city must withhold the 
insurance policy number we have marked pursuant to section 552.136. The remaining 
information must he released.' The document that is subject to copyright law may only he 
released in accordance with that law. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not he relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(f). If the 
governmental hody wants to challenge this ruling, the governmental hody must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(h). In order to get the 
full benefit of such an appeal, the governmental hody must file suit within 10 calendar days. 
Id. 5 552.353(h)(3), (c). If the governmental hody does not appeal this ruling and the 
govenlmental hody does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires the governmental hody to release ail or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental hody 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe 
Government Code. If the governmental hody fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free: at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id 9 552.3215(e). 

'We note that the submitted information contains social security numbers. Section 552.147(b) of the 
Govemmcnt Code at~thorizes a governmental body to redact a living person's social security number from 
public release without the necessity of requesting a decision from this office tinder the Act. 
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If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. § 552.32 I(a); Texas Dep 't of Pub. Safety v. Gilbreatlz, 842 S .  W.2d 408, 4 1 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain ~rocedures -- 
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling, 
be sure that all charges for the information are at or below the legal amounts. Questions or - - 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Kara A. Batey 
w 

Assistant Attorney General 
Open Records Division 

Ref: ID# 280657 

Enc. Submitted documents 

c: Ms. Rhonda E. Cates 
Attorney at Law 
3320 Creek Meadow Lane 
Garland, Texas 75040 
(wlo enclosures) 


