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ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

Tune 8, 2007

Mr. Denis C. McElroy
Assistant City Attorney
City of Fort Worth

1000 Throckmorton Street
Fort Worth, Texas 76102

OR2007-07240

Dear Mr. McElroy:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 280516.

The City of Fort Worth (the “city”) received a request for information related to a specified
investigation. You claim that some of the requested information is not subject to the Act.
You state that the city will withhold Texas motor vehicle record information pursuant to
previous determinations issued to the city in Open Records Letter Nos. 2006-14726 (20006)
and 2007-00198 (2007). See Gov't Code § 552.301(a); Open Records Decision No. 673
at 7-8 (2001). In addition, you state that the city has redacted social security numbers
pursuant to section 552.147 of the Government Code.! You claim that the remaining
information is excepted from disclosure under sections 552.108, 552.136, and 552.137 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted information.

You inform us that some of the submitted information was obtained pursuant to a grand jury
subpoena. The judiciary is expressly excluded from the requirements of the Act. See Gov’t
Code § 552.003(1)(B). This office has determined that a grand jury, for purposes of the Act,

"We note that section 552.147(b) of the Government Code authorizes a governmental body to redact
-aliving person’s social security number from public release without the necessity of requesting a decision from
this office under the Act.
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is a part of the judiciary and therefore not subject to the Act. See Open Records Decision
No. 411 (1984). Further, records kept by another person or entity acting as an agent for a
grand jury are considered to be records in the constructive possession of the grand jury and
therefore are not subject to the Act. See Open Records Decisions Nos. 513 {1988), 411
(1984), 398 (1983); but see Open Records Decision No. 513 at 4 (defining limits of judiciary
exclusion). The fact that information collected or prepared by another person or entity is
submitted to the grand jury does not necessarily mean that such information is in the grand
jury’s constructive possession when the same information is also held in the other person’s
or entity’s own capacity. Information held by another person or entity but not produced at
the direction of the grand jury may well be protected under one of the Act’s specific
exceptions to disclosure, but such information is not excluded from the reach of the Act by
the judiciary exclusion. See Open Records Decision No. 513. Therefore, to the extent that
any of the information at issue 1s held by the city as an agent of the grand jury, such
information is in the grand jury’s constructive possession and is not subject to disclosure
under the Act. The rest of this decision is not applicable to such information. To the extent
that the information at issue is not held by the city as an agent of the grand jury, so as to be
subject to the Act, we consider it with the remaining submitted information.

Next, we note that the information submitted by the city mcludes documents filed with a
court. Section 552.022 of the Government Code provides in relevant part:

(a) Without limiting the amount or kind of information that is public
information under this chapter, the following categories of information are
public information and not excepted from required disclosure under this
chapter unless they are expressly confidential under other law:

(17) information that is also contained in the public court record[.]

Gov’t Code § 552.022(a)(17). Section 552.022(a)(17) makes information filed with a court
expressly public. Thus, the department may withhold a court-filed document only to the
extent that it is confidential under “other law.” You claim that the information at issue is
excepted from disclosure under section 552.108 of the Government Code. However,
section 552.108 is a discretionary exception that protects a governmental body’s interests and
is therefore not “other law” for purposes of section 552.022(a)(17). See Open Records
Decision Nos., 665 at 2 n.5 (2000) (discretionary exceptions generaliy), 586 (1991)
governmental body may waive section 552.108). Thus, the city may not withhold the
docurments at issue under section 552,108, Thus. the court filed documents, which we have
marked, must be released.
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Next, we note that the requestor is with the Texas Education Agency (the “TEA™), which has
assumed the duties of the State Board for Educator Certification {the “SBEC™.
Section 22.082 of the Education Code provides that “the [SBEC] shall obtain from any law
enforcement or criminal justice agency all criminal history record information that relates to
an applicant for or holder of a certificate.” Additionally, section 411.090 of the Government
Code specifically grants a right of access for the SBEC to obtain criminal history record
information (“CHRI"} from the Department of Public Safety ("DPS™). Section 411.090
provides:

(a) The [SBEC] is entitled to obtain from [DPS] any criminal history record
information maintained by the department about a person who has applied to
the board for a certificate under Subchapter B, Chapter 21, Education Code.

Gov't Code § 411.090. Furthermore, pursuant to section 41 1.087 of the Government Code,
an agency that is entitled to obtain CHRI from DPS is also authorized to “obtain from any
other criminal justice agency in this state criminal history record information maintained by
that {agency].” Gov't Code § 411.087(a)(2). CHRI consists of “information collected about
a person by a criminal justice agency that consists of identifiable descriptions and notations
of arrests, detentions, indictments, informations, and other formal criminal charges and their
dispositions.” Gov’t Code § 411.082(2).

We find that, when read together, section 22.082 of the Education Code and section 411.087
of the Government Code give the TEA a statutory right of access to portions of the submitted
information. See Gov’'t Code § 411.082(2); of. Brookshire v. Houston Indep. Sch. Dist., 508
S.W.2d 675, 678-79 (Tex. Civ. App.~Houston [14th Dist.] 1974, no writ) (when legislature
defines term in one statute and uses same term in relation to same subject matter in latter
statute, later use of term is same as previously defined). Therefore, the city must release the
submitted information that shows the type of allegation made and whether there was an
arrest, information, indictment, detention, conviction, or other formal charges and their
dispositions. See Open Records Decision No. 451 (1986} (specific statutory right of access
provisions overcome general exceptions to disclosure). :

You assert the remaining information is excepted under section 552,108 of the Government
Code.  Section 552.108(a)(1) excepts from disclosure “[i]nformation held by a law
enforcement agency or prosecutor that deals with the detection. investigation, or prosecution
of crime [if] release of the information would interfere with the detection, investigation, or
prosecution of crime.” Gov’t Code § 552.108(a)(1). A governmental body claiming
section 552.108 must reasonably explain how and why the release of the requested
information would interfere with law enforcement. See id. §§ 552.108{a)(1},
(BY(1), 552.301(e)((A)Y; see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You state

*The 79* Texas legislature passed House BHE 1116, which veguired the wansler of SBEC’s
administrative functions and services to TEAL elfective September 1. 2005,
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that the submitted information relates to a pending criminal investigation. Based on this
representation, we conclude that the release of this information would interfere with the
detection, investigation, or prosecution of crime. See Houston Chronicle Publ’g Co. v. lCity
of Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.j 1975), writ ref'dn.r.e.,
536 S.W.2d 559 (Tex. 1976) (court delineates law enforcement interests that are present in
active cases).

However, section 352.108 does not except from disciosure basic information about an
arrested person, an arrest, or a crime. Gov't Code § 552.108(c}. Basic information refers to
the information held to be public in Houston Chronicle. Thus, with the exception of the
basic front-page offense and arrest information, the city may withhold the remaining
information under section 552.108(a)(1).”

In summary, to the extent that the submitted information is held by the city as an agent of the
grand jury, it is in the grand jury’s constructive possession and is not subject to disclosure
under the Act. The city must release information that shows the type of allegation made and
whether there was an arrest, information, indictment, detention, conviction, or other formal
charges and their dispositions pursuant to section 22.082 of the Education Cede and
section 411.087 of the Government Code. Other than the basic information, the city may
withhold the remaining information under section 552.108(a)(1) of the Government Code.

This ruling triggers important deadiines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
cgovernmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321{a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon recetving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,

‘As our ruling on this issue is dispositive, we do not address your remaining arguments.
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toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S’W.2d 408, 411
(Tex. App—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512} 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

L. Josepﬁ James
Assistant Attorney General
Open Records Division

Llileeg
Ref: 1D# 280516
Enc. Submitted documents

c: Mzs. Ruben Diaz
Texas Education Agency
1701 North Congress Avenue
Austin, Texas 78701
(w/o enclosures)



