
G R E G  A B B O T T  

June 1 1,2007 

Ms. Zandra L. Pulis 
Senior Counsel 
Legal Services Division 
City Public Service Energy 
P.O. Box 1771 
San Antonio, Texas 78296 

Dear Ms. Pulis: 

You ask whether certain information is subject to required public disclosure under the 
Public information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 28 1950. 

The City Public Service Board of the City of San Antonio (the "board) received a request 
for specified categories of information pertainins to the board's involvement in the 
devclopinent of aTexas A&MUniversity campus in the City of San Antonio.' You state that 
some of the requested information has been provided to the requestor, but claim that the 
submitted information is excepted from disclosure under sections 552.101,552.105,552.107, 
552.1 11; 552.131_ and 552.133 of the Government Code. We have considered the 
exceptions you claim and reviewed the submitted information, 

Section 552.101 excepts froin disclosure "information considered to be confidential by law, 
either constitutional, statutory, or by judicial dccision." This section enconlpasses 
informatioil protected by other statutes. Section 551.104(c) of the Government Code 
provides that "[tjhe certified agenda or tape of a closed meeting is available for public 
inspection and copying only under a court order issued under Subsection (b)(3)." Thus, such 
information cannot he released to a member of the p~rbiic in response to an open r-ecords 
request. See Open Records Decision No. 495 (1988). You inforin us that Exhibit A is a 
certified agenda of a closed board meeting; therefore, we agree that the board must withhold 

I You infor111 [is that the requestor suhs-i~uciitiy clariiicd portions of  his requcst lor inf(irrxiaiioii 
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Exhibit A under section 552.101 of the Government Code in conjunction with 
section 55 1.104(c) of the Government Code. 

You assert that Exhibit B is excepted under section 552.107 of the Government Code.' 
Section 552.107(1) protects information coming within the attorney-client privilege. When 
asserting the attorney-client privilege, a governmental body has the burden of providing the 
necessary facts to demonstrate the elements of the privilege in order to withhold the 
information at issue. Open Records Decision No. 676 at 6-7 (2002). First, a governmental 
body must demonstrate that the information constitutes or documents a cornmunication. Id. 
at 7. Second, the communication must have been made "for the purpose of facilitating the 
rendition of professional legal services" to the client governmental body. TEX. R. 
EVID. 503(b)(l). The privilege does not apply when an attorney or representative is involved 
in some capacity other than that of providing or facilitating professional legal services to the 
client governmental body. Iiz re Terns Fanners Ins. E.xch., 990 S.W.2d 337, 340 (Tex. 
App.-Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply if attorney 
acting in a capacity other than that of attorney). Governmental attorneys often act in 
capacities other than that of professional legal counsel, such as administrators, investigators, 
or managers. Thus, the mere fact that a communication involves an attorney for the 
government does not demonstrate this element. Third, the privilege applies only to 
communications between or among clients, client representatives, lawyers. and lawyer 
representatives. TEX. R. EVID. 503(b)(l). Thus, a governinental body must inform this 
office of the identities and capacities of the individuals to whom each communic;~tion at 
issue has been made. Lastly, the attorney-client privilege applies only to a coificierztial 
communication, id., meaning it was "not intended to be disclosed to third persons other than 
those to whom disclosure is made in furtherance of the rendition of professional legal 
services to the client or those reasonably necessary for the transmission of the 
co~nmunication." Id. 503(a)(5). 

Whether a coininunication meets this definition depends on the irzteiil of the parties involved 
at the time the information was communicated. Osborrze v. Johiz.sorz, 954 S.W.2d 180, 184 
(?'ex. App.-\Vaco 1997, no writ). Moreover, because the client may elect to waive the 
privilege at any time, a governrncntal body must explain that the confidentiality of a 
conimunication has been maintained. Section 552.107(3) generally excepts an entire 
communication that is de~nonstrated to bc protected by the attorney-client privilcge unless 
otherwise waived by the governmental body. See Hifie I,. DeSi7nzo, 922 S.LV.2d 920. 923 
(Tex. 1996) (privilege extends to entire comin~~nication, inclilding I'acts contained therein). 

You inforrn us that Exhibit B is a confidential meniorandiim fro111 the board's general 
counsel to the board of trustees. Yoit state that this com~nunication was made in furtherance 

' ~ l i i i o u ~ i i  you raise scctioii 55X 101 of the Coveiniircnt Code i n  conjunction with the attorney-client 
privilege, this ofice has concl~ldcd il~at scctin11 552. I01 does not cncnriipass disco~cry priviicgcs. .(r~ Ojie~i 
Records Dccision Nos. 676 at 1-2 (2002). 575 at 2 (1990). 
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of the rendition of professional legal services. Y O ~ I  also assert that it was intended to be 
confidential and that itsconfidentiality has been maintained. Based on these representations, 
we agree that the boarcl may withhold Exhibit B under section 552.107. 

Section 552.105 of the Governruent Code excepts from disclosure information relating to 
"appraisals or purchase price of real or personal property for a public purpose prior to the 
formal award of contracts for the property." Gov't Code 5 552.105(2). "Tl~e opinions 
construing section [552.105], as well as the act~lal language of the exception, tie the 
provision to situations entailing the expenditure of public funds to acquire or use the subject 
property for public purposes in order to prevent speculation from inflating the price.'' Open 
Records Decision No. 590 at 4 (1991); sre also Open Records Decision No. 357 (1982). 
Section 552.105 is designed to protect a governmental body's planning and negotiating 
position with regard to particular transactions. See Open Records Decision Nos. 564 at 2 
(1990), 357 at 3 (1982). Information protected by section 552.105 that pertains to such 
negotiatics may bc withheld for so long as the transactiou is not complete. See Open 
Records Decision No. 3 10 at 2 (1982). 

Moreover, this office also has concluded that inforination about specific parcels of land 
oblained in advance of other parcels to be acquired for the same project could be withheld 
where release of the inforn;cition would harm the governmental body's negotiating position 
with respect to the remcining parcels. See ORD 564 at 2. A governmental body may 
withhold information "which, if released. would impair or tend to impair [its] 'planning and 
negotiating position in rcgard to particular transactions."' ORD 357 at 3 (quoting Open 
Records Decision No. 222 at 1-2 (1979)). The question of whether specific information, if 
publicly released, would impair a governmental body's planning and negotiating position 
with rcgard to particcllar transactions is a question of fact. Accortlingly, this office will 
accept a governmental body's good-faith determination in this regard, unless the contrary is 
clearly shown as a matter of law. See ORD 564 at 2. 

You indicate thnt slide 9 of Exhibit E consists of a map of proposed property that Texas 
A&M will acquire to establish a new campus. You argue that if this information is released, 
"the owners of the identified pal-cels [may] increase their sales prices- thus iiclvcrsely 
affecting the final price of theprope1-ty." Afterreview of your argun?ents ancl theinformation 
at issue. we conclude that tile board may withhold slide 9 oSExhibit E under section 552.105 
of tlic Govcrn!i?ent Code. 

You assert that some oi'the reriiaining infornlation is cxceptcd ui~det- section 551. I33 of the 
Goveriimeint Code, which excepts from disclosure a public power utility's information 
relaced to a cornpctitive mailer. Section 553.1331b) pi-ovicies as follows: 

i~ifor~i~ation or records are excepted from the requirai:ziits of 
Scction 552.021 if the iiiforrnation or recot-ds at-e reason:~bly related to a 
coiiipctitive matter, as defined i i i  this section, Excepted iiiformation or 
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records include the text of any resolution of the public power utility 
governing body determining which issues, activities, or miitters constitute 
competitive matters. Information or records of a municipally owned utility 
that are reasonably related to a competitive matter are not subject to 
disclosure under this chapter, whether or not, under the Utilities Code, the 
municipally owned utility has adopted customer c1;oice or serves in a 
multiply certificated serbiice area. This section does not limit the right of a 
public power utility governing body to withhold froin disclosiire iiiformation 
deenicd to be within the scope of any other excepti~n provided for in this 
chapter, subject to the provisions of this chapter. 

Gov't Code 5 552.133(b). A "competitive matter" is defined as a matter the public power 
utility governing body in good faith determines by votc to be related to the public power 
utility's coinpetitive activity, and the release of which would give an advantage to 
coinpetitors or prospective competitors. Id 5 552.133(a)(3). Section 552.133(a)(3) lists 
thirteen categories of information that may not be deemed competitive matters. The attorney 
general may cor:clude that section 552.133 is inapplicable to the requested information only 
i f ,  based on the information provided, the attorney general deteriiiincs the public power 
~itility governing body has not acted ii: good faith in determining that the issue, matter, or 
activity is a competitive matter or [hiis. the information requested is not reasonably related to 
a competitive matter. Id. 3 552.133(~). 

The board informs us that it is a piiblic power ~ t i l i ty  for purposes of section 552.133. The 
board also has submitted acopy of a resolution delisicating categories of information that the 
board has determined to be competitive mztters for purposes of section 552.133. The board 
asserts that solnc of the s~iblnitted information comes within the scope of its resolution and 
thcrcfore is protected froin public disclosure under section 552.133. After reviewing the 
board's arguments and the submitteil itiform: tion, we cannot conclude that CPS failed to act 
i i i  good faith. See id. Furthermore, we conclude that this infomiation is reasorlably related 
to a colnpetitive snatter as defined by tlic resolution at issue. Thcrefore, based on your 
representatioiis and our review, we cc?ncIude that the board 11i:ist ~vithhoid this information, 
which tvc have iniirked, undel. section 552.133 of llie Government Code. 

Yoti assert that some of the remaiiiing informatioii is exccpted usidcr section 552.1 1 1 of the 
Government Code, which excepts iron1 disclosure "aii interagency or intraagency 
iiiemorandum or letter that woi~ld not be available by law tn LI party i l l  litigation \\~iili the 
a~enc)'." This exception encompasses the iielibci-ative process privilsgc. Scr Opesi Records 
Dccision No. 615 at 2 (1993). The puipose olscctiosi 552.1 i 1 is to protect advice, opinioii, 
aird recoi-rimeiidation in tlic decisional process ; u ~ l  to encourag; open ant1 rrank discussion 
in the deliberative process. Scr Altsiiri v. Cif? ofSori Aizt(11lio,630 S.W.2d 39 1 ,  394 (Tex. 
App-San Antonio 1982, no \wit); Open Records Decisiosi Xo. 538 at 1-11 (1990). 
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In Open Records Decision No. 615, this office re-examined the statutory predecessor to 
section 552.111 in light of the decision in Texas Departme~~t of Plrhlic Safety v. 
Gi'breath, 812 S.W.2d 408 (Tex. App.-Austin 1992, no writ). We determined that 
section 552.1 11 excepts from disclosure only those internal communications that consist of 
advice, recommendations, opinions, and othermaterial reflecting the policymaking processes 
of rk governmental body. See Open Records Decision KO. 615 at 5. A governmental 
body's policymaking functions <'% not encompass routine internal administrative orpersonnel 
matters, and disclosure of information about such matters will not inhibit free discussion of 
policy issues among agency personiiei. Id.; see tzlso Cig of G~trlonii v. Dnllns Mor-rzirzg 
NC~LI.T, 22 S.W.3d 351 (Tex. 2000) (section 552.1 1 1  not applicable to personnel-related 
communications that did not involve policymaking). A governmental body's policymakirg 
functions do include administrative and personnel matters of broad scope that affect the 
governmental body's policy mission. See Open Records Decision No. 631 at 3 (1995). 

Further, section 552.1 1 1  does not protect facts and writtei: observations of facts and events 
that are severable from advice, opinions, and recommendations. See Open Records Decision 
No. 615 at 5. But if factual inform:ition is so iriextricably intertwined with material 
involvi~g advice, opinion, or recommendation as to make severance of the factual data 
impractical, the factual information also inay be withheld under section 552.11 I .  See Open 
Records Decision No. 313 at 3 (1952). 

This office has also coiicli!ded that a preliminary draft of n dcc~iment that is intended for 
public release in its final form necessarily represents the drafter's advice, opinion, and 
rccommendation with regard to the form and content of the final documei~t, so as to be 
excepted from disclosure under section 552.1 1 1 .  See Open Records Decision No. 559 at 2 
(1990) (applying statutory L::.edecessor). Section 552.1 1 1 protects fac t~~al  iiiform;~tion in the 
draft that also will he includcd in the final version of the document. See id. at 2-3. Thus, 
section 552.1 11 encompasses the entire contents, including comments, ~!iiderliniiig; 
tleletions; and proorreading marks, of a preliminary tit-afi of a policymaking documcnt that 
will be released to the public in its final form. See id. at 2. 

Yoci assert that the remaining informatiol! at issue consists of agency mei~iorand;~ pei.t:iining 
to development ofapolicy on managing or use of the property at issiie. After review of your 
arguments and the informi~tion at issue, we :!gree tliat the board lnny ~vitl?liolii the 
ink)r!nation we have marked under section 552.1 I 1 of tlie Government Code. Iiotvever, we 
finti the board has failed to establish that the remaining iiifor~nation consists of tile hoard's 
advice, opinion, a;id rccom~ncndation; therefore, tlie board may not witliholtl any of the 
re:naiiiii;g informatioii under section 552.1 1 1 

You also raise section 552.131 of the Governirient Code. Section 552.131 relates to 
econoiriic developnient inforniatiori and provicies in part the following: 
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(a) Information is excepted from [required public disclosure] if the 
information relates to economic development negotiations involving a 
governmental body and a business prospect that the governmental body seeks 
to have locate, stay, or expand in or near the territory of the governmental 
body and the information relates to: 

( I)  a trade secret of the business prospect; or 

(2) commercial or financial information for which it is demonstrated 
based on specific factual evidence that disclosure would cause 
substantial con1petiti~:e harm to the person from whom the 
information was obtained. 

(b) Unless and until an agreement is made with the business prospect, 
information about a financial or other incentive being offered to the business 
prospect by the governmental body or by another person is excepted from 
[required public disclosure]. 

Gov't Code 5 552.13 1 (a)+). Section 552.13 1 (a) excepts froni disclosure only "trade 
secret[s] of [a] business prospect" and "commercial or financial information for which it is 
demonstrated bawd on specific factiial c~idence  that disclosure v;ould cause substantial 
competitive harm to the person from whom the inforination was ohtai~?ed." Id. This aspect 
of section 552.131 is co-extensive with section 552.1 10 of the Gavernment Code. See id. 
5 552.110(a)-(h); Open Records Decisioii Nos. 552 at 5 (1990), 661 at 5-6 (1999). We note 
that section 552.131(a) does not protect the interests of a ~over~imental body regarding the 
release of inforination pertaining to economic development negotiations. Section 552.13 1(b) 
protects in-forination about a finaiicial or other incentive that is being offci-cd to a business 
prospect by a governincntal body or another person. See Gov't Code 8 552.131(b). 
Section 552.131 (b) protects the interests of governmental bodies, not third parties. 

You assert that the documents at issue "tiescribe financial niid other incentives offered to an 
economic development business prospect, specifically thii Texas AKrM U~iivcrsity System 
("TAMU"), to impact its decision to establish a Sail Antonio campus" anti that the board 
"has not entered into a final agreement with TAMU." After review of your arguments, we 
agree that tlie boal-d may withhold the inSc?rmation we have rnarked under section 552.13 1 .  
The board has not establisliecl that the retnilining information contains financial or other 
incentives that the board is offering to a business prospect; therefore, thc board may not 
withhold any of tile remaining information under section 552.13 1 .  

To coiiclucie, the board must withhold Exhibit A under scction 552.101 of tile Governmeiit 
Code in coiijiii:ction with scction 551. IOLi(c) of the Govei-nmeni Code and tlie iiiforination 
we have niarkcd ui:der section 552.133 of the Govcrrimerrt Cotlc. The board may withhold 
Exhibit I3 ~iiidei- section 552.107 of the Government Code anti {lie iiiforina~ion we linvc 



Ms. Zandra L. Pulis - Page 7 

marked under sections 552,105,552.11 I,  and 552.13 1 of the Government Code. The board 
must release the remaining information. As our ruling is dispositive, we do not address your 
other arguments for exception of the submitted information. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any o~her  records or any other circumstaiices. 

This ruling triggers important deadlilies regarding the riglits and responsibilities of the 
governmental body airti of tlie requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(t). If the 
governmental body wants to challeiige this ruling, the governmental body must appeal by 
%, 

filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the full 
benefit of sirch an appeal, the govern~;;zntal body must file suit within 10 calendar days. 
Id.  $ 552.353(b)(3), (c). If the governmeiital body does nor appeal this ruling and the 
governinental body does not comply with it, the11 both the requestor and the attorney 
general have thc right to file suit against the governmental body to enforce this ruling. 
Id.  5 552.321(a). 

If this ruling requires the governme~ital body to release all or part of the requested 
itiformation, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects tiat, upon receiving this ruling, the governm-ntal body 
will either release the public records promptly piirsvant to section 552.221(a) of the 
Goveniment Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor shoi~ld rsport that f~i lure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also filc a complaint with the district or county 
attoniey. lii. 5 552.3215(e). 

I f  this riiling requires or perinits the governme~~tal body to withhold all or some of the 
I-equesteci informatioil, tlic req;iestor can appeal that decision by suing the governmental 
body. Id .  $ 552.321(a): Tt.xtis Dc.i,'t (f IJirh. Sr~fety v. Gilhrc~ntii, 842 S.JV.2d 408, 41 1 
('l'ex. App.-Austir~ 1992, no writ). 

Please remember that un:lcr the Act the release of information triggers certain procediires for 
costs aiid ch; :ges to thc recjucstor. If  records at-c relcased i n  coinpiiance with this ruling, be 
sure th;:t ail charges for the iiiformrltio;: are at o r  below thc legal amouiits. Questions or 
complaints about o: :r-charging iiiiist be dirccicd to Had;~ssali Schloss at the Office of thc 
Attorriey Gciicral at (5 12) 475-2497. 

If the governmental body, the requestor, or any other person has questioiis or coiriinents 
about this ruling. thcy [nay contact our office. A!though there is no stati1ic:-y deadline for 
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contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this mling. 

Sincerely, 

Jam "" 2. ggeshall 
As d stant Attorney General 
Open Records Division 

Ref: ID# 281950 

Enc. Submitted documents 

c: Dr. Richard Tarlsey 
7550 Co~inty Club Drive, Apt. 13308 
Laredo, Texas 78041 
(W/O enclosures) 


