
ATTORNEY GENERAL OF TEXAS 
G R E G  A B B O T T  

June 12,2007 

Mr. Tony Fidelie 
Assistant District Attorney 
Wichita County 
900 Seventh Street 
Wichita Falls, Texas 76301 

Dear Mr. Fidelie: 

You ask whether certain information is subject to requiredpublic disclosure under the Public 
lnfortnation Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 280823. 

Wichita County (the "county") received a request for information related to the ernployrnent 
and subsequent termination of the requestor. You claim that the I-ecjuested information is 
excepted froill disclosure under sections 552.103 and 552.107 ol'tiie Goveriinlent Code. We 
have considered the exceptions you claim and vcviewecl tile subrnitted infournation. We have 
also considered comments subrnitted by the requestor. See Gov't Code 8 552.304 (intel-ested 
party may submit comments stating why information should or should not be released). 

Initially, we note that some ofthe suhrnitted information is subject to section 552.022 of the 
Government Code. Section 552.022 provides i l l  relevant part: 

(a) Without limiting the ;imount or kind of information thai is public 
information undei- this chapter. the following categol-ics of inibrmation are 
public information and not excepted fi-om reqiiired disclosure uiiclei. this 
chapter unless they are expressly confidential under other law: 
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(3) information in an account, voucher, or contract relating to the 
receipt or expenditure of public or other funds by a governmental body[.] 

(5j all working papers, research material, and information used to 
estimate the need for or expenditure of p~ibiic funds or taxes hy a 
governmental body, on completion of the estimate[.] 

Gov't Code $552.022(a)(3), (5). Althoiigh you claim that this information is excepted from 
disclosure under sections 552.103 and 552.107 of the Government Code, these sections are 
discretionary exceptions that a governmental body may waive. See id. 5 552.007; Dallas 
Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. 
App.-Dallas 1999, no pet.) (governmental body may waive section 552.103 of the 
Gover~iment Code); Open Records Decision Nos. 676 at 10-1 1 (2002) (attorney-client 
privilege under section 552.107(1) of the Government Code may be waived), 665 at 2 n.5 
(discretionary exceptions generally). As such; sections 552.103 and 552. I07 ;ire not "other 
law" that make iiiforrnation expr-essiy confidcnti;~l for pi~rposes of section 552.022. 
Therefore, the cour~ty {nay not withhold tile informatioil at issiic under section 552.103 or 
section 552.107. However. the attorney-client privilege is also fo~ind within rule 503 of the 
Texas Rules of Evidence. The Texas Supreme Court has held that the Texas Rules of 
Evidence is "other law" within the meaning of section 552.022. See In i-(, Cify of 
Georgetown, 53 S.W.3d 328; 336 (Tex. 2001). Accordingly, we will address your claim that 
the information at issue is protected by the attorney-client privilege ~rrnder Texas Rule of 
Evidence 503. 

Texas Rule of Evidence 503 enacts the attorney-client privilege. Rule 503(h)(l) provides 
as follows: 

A client has a privilege to refuse to disclose and to prevent any other per-son 
from disclosing confidential communicatioils made for the purpose of 
facilitating the rendition of professional legal services to the client: 

(A) between the client or a representative of the client and 
the client's lawyer or a representative of the lawyer: 

(B) between the lawyer and the Iawyel-'s representativc: 

(C) by the client or a I-cpresentative of tlic client, 01- llic client's 
lawyer or a represeiitcitive of the lawyer. to a iav~ycr or a 
representative of a lawyer representing another party in a pending 
action and concerning a matter of cosninoii interest therein; 
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(D) between representatives of the client or between the client and a 
representative of the client; or 

(E) among lawyers and their representatives representing the same 
client. 

TEX. R. EVID. 503(b)(l). A comm~inication is "confide~itial" i f  not intentlei1 to be disclosed 
to third persons other than those to whom disclosiire is tnc~de i n  f~l~-tIie~-ance of the rendition 
of professional legal services to the client or those reasonably necessary for the transmission 
of the communication. Id 503(a)(5). 

Thus, in order to withhold attorney-client privileged information from disclosure under 
rule 503, a gover~imental body must: ( I )  show that the iiocrnnent is a communication 
transmitted between privilegecl parties or reveals a confitlential communication; (2) identify 
the parties involved in  the communication: and (.3) sliotv that the conimunication is 
confidential by explaining that it was not intended to be ciisclosed to third persons and that 
it was made in ii~rtherance of the rendition of professional legal services to tlic client. Upon 
a demonstration of all three factors, the information is privilegecl and confitlential under 
rule 503, provided the client has not waived the privilege or the doc~nnent does not fall 
within the purview of the exceptions to the privilege enumerated in r~t le  503(d). Pittsh~~rgh 
Corning Corp. 1;. Cnlhuell, 861 S.W.2d 423,427 (Tex. App.-Houston [14th Dist.] 1993, 
no writ). Upon review of the information at issue, we find that you have failed to 
demonstrate that these documents constitute communications transmitted between privileged 
parties or that they reveal confidential communications. Therefore: the information that is 
subject to section 552.022 may not bc ~viihheld under rtrle 503. 

We next address the arguments you raise against the disclosiirc ofthe s~~bn?ittcd infor~nntion 
that is not subject to section 552.022. Sectio~i 552.103 ol'tlie C;overniiient Code provides as 
follows: 

(a) Information is excepted from [required public disclosure] i f  i t  is 
information relating to litigation of a civil or criminal natul-e to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state oi- a political subtiivision. as a co~isetjuencc of tlic 
person's office or enlploymeni, is or niay be n p;rt-ty. 

(b) FOI- purposes of this section; the state or a political siibdivision is 
considered to be a party to litigation of a crii~iiiial nature until the applicai>le 
statute of limitations has expireci or until the defendant has exhniisteti all 
appellate and postconvictioil remedies in state and federal court. 

(c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
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under S~tbsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Gov't Code 8 552.103. A governmental body has the burden of providing relevant facts and 
documents to show that the section 552.103(a) exception is applicable i n  a particular 
situation. The test for meeting this biirden is a showing that ( I )  litigation was pending or 
reasonably anticipated on the date that the go\'ernmentaI body received the request for 
information, a~id (2) the inforiiiatioii at issue is related to that litigation. Uiiii:. i!fTc<i. Law 
Sch. v. Tex. Legril Found., 958 S.W.Zd479,481 (Tex. App.-Austin 1997, no pet.): Fkarcl 
v. Houstovr Posf Co., 684 S.W.2d 2 10; 2 12 (Tex. App.-I-Io~~ston [Ist Dist.] 1984, writ ref'd 
n.r.e.); Open Records Decision No. 55 1 at 4 (1990). A governmental body must meet both 
prongs of this test for information to be excepted under section 552.103(a). The applicability 
of section 552.103 ends once the litigation has concluded. Attorney General Opinion 
MW-575 (1982); Open Records Decision No. 350 (1982). 

Yoii contend that the submitted infol.~nation I-elates to litigatiorl between the county and the 
requestor that is pending before the Texas Workforce Commission. You state that litigation 
"began on March 26, 2007 and was continiied by the l-ieariiig ol'ficer until :I later date." 
However, you inform us, and the copy of the origir~ai I-equest for information reflects. that 
the county received the present request on March 23, 2007. Thus, you have failed to 
demonstrate that the litigation at issue was pending on the date the county received the 
request. Therefore, none of the submitted information may be withheld under 
section 552.103 of the Government Code. 

You next claim that "varioiis docu~~ieiits which would be responsive to [the requestor's] 
I-equest would be protected under the attorney-client privilege." Section 552.107(1) of the 
Government Code protects information that comes within tile attorney-client privilege. 
When asserting the attorney-clicnt pri\rilege, a govel-nme~itai hody lias the burtien of 
providing the necessary facts to de~nonstrate the elements of the privilege in order to 
withhold the information at issue. S<,r Open Records Decision No. 676 at 6-7 (2002). First, 
a governmental body must demonstrate that the information constitutes or documents a 
communication. Id. at 7. Second, the communication must have been made "for the purpose 
of facilitating the rendition of professional legal services" to tile client governmental hody. 
See TEX. R. EVID. 503(b)(l). The privilege does not apply when an attoi-ney or representative 
is involvecl in  some capacity other tliaii that of providing or facilitating professional legal 
sei-vices to tile cliciit gover~ime~itai hoiiy. Scc lir I-(, 7'1.r. Fiii-iiiei-s 111s. E.~-[:li. 990 S.W.2d 
337.340 (Tcx. App.-Texarkat~a 199% orig. proceeding) (attorney-client privilege docs not 
apply ifattorl-iey actingiii capacity otl-icr than tlhc~tofr~ttor~~cy). Govern~ne~ital Littorneys often 
act in capacities other than that 01' psofessionai legal cou~?sel, siich as adini~iistrators. 
ii-ivestigators, or managers. Thus, the mere fact that a com~nunication involves ail attorney 
for the government does not tiernonstrate this elemel-it. Third, the privilege ulpplies oiily to 
eommt~iiications between or among clients, client representatives, lawyci-s, aiid lawyer 
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representatives. See TEX. R. EVID. 503(b)(l)(A), (B), (C), (D), (E). Thus, a governmental 
body must inform this office of the identities and capacities of the intlividuals to whom each 
comnlunication at issue has been made. Lastly. the attorney-client privilege applies only to 
11 coitfidential communication, id. 503(b)(1), meaning it was "not intended to be disclosed - 
to third persons other than those to whom disclosi~re is made i n  f~trtherance of the rendition 
of professional legal services to the client or those reasonably necessary for the transmission 
of the comrn~~nication." id. 503(a)(5). Whether a communication meets this definition 
depends on the irzteiztof the parties involved at the time the inforlnation was communicated. 
See Oshorne v. Jnlmsorz, 954 S.W.2d 180. 184 (Tex. App.-Waco 1997. no writ). 
Moreover, because the client may elect to waive the privilege at any time, a governinental 
body rriust explain that the coi~fidentiaiity of a cornm~~nication has been inaintained. 
Section 552.107(1) generally excepts an entire commtinication that is deinonstrated to be 
protected by the attorney-client privilege unless otherwise waived by the governmental body. 
See Hitie v. DeShnzo, 922 S.W.2d 920. 923 (Tex. 1996) (privilege extends to entire 
communication, including facts contained therein). 

You assert that section 552.107(1) is applicable to portions of the submitted information. 
Having considered your arguments, we conclude that yoii havc not demonstrated that any of 
the information in question constitutes or documents a communication made for the purpose 
of facilitating the rendition of professional legal services to the county. We therefore 
co~lclude that the county may not withhold any of the sub~nitted information under 
section 552.107. 

We note, however, that portions of the submitted information may be confidential pursuant 
to sections 552.101, 552.117, 552.136, and 552.137 of the Government Code.' 
Section 552.101 excepts from disclosure "informatioii considered to be confidential by law, 
either constitutional, statutory, or by judicial decision." Gov't Code $552.101. This section 
encompasses the doctrine of common-law privacy. which protects inkor~liation that 
(I) conlains highly intimate or embarrassing facts the publication of which \voiiId he highly 
objectionable to areasonable person and (2) is not of legitimate coiicern to the 1xtblic. Irzcius. - 
Fo~ttld. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). The types of 
information considered intirnate and embarrassing by the Texas Supi-erne Court i n  Ir7ilu~ti.ic~l 
Fouizdntiorz included infomlation relating to sexual assault. pregiiaiicy, 1ne11tal or physical 
abuse in the workplace, iilegitiinate cIiilt1rci-i; psychiatric treatment of mental disorders, 
attempted suicide, and injuries io sexual organs. It!. at 683. In adilition, this office has found 
that some kinds of medical informatioil or information indicatiilg disabilities or specific 
illnesses is protected by common-law privacy. See Ope11 Records Decisio~i Nos. 470 (1 987) 
(illness from severe elnotional and job-related stress). 455 (1987) (pi-escripiio~i drugs, 
illnesses, operations, and physical handicaps). We have ~narhed the portioiis ot'the siib~~iitted 

'The Office olthe Attorney Gcneral will rnisc maiidatory exceptions lihc section5 552.101. 5521 17, 
552, 136. aiid 552. 137 ofthe Governi~icnt Codc on hchaliofa puvei-n~iiciil~il hod). hiit iirdiii;ii-ii!. will not mist 
oilicr excepiioiis. .YCP Opcn Rccords ilecisioii NOS. 48 I ( 1987). 480 1 1987). 470 (1987). 
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information that must be withheld under section 552.101 of the Governmei~t Code in 
conjunction with common-law privacy. 

Section 552.117(a)(l) of the Government Code excepts from public disclosure the present 
and former home addresses and telephone numbers, social security numbers, personal 
cellular telephone numbers, and family member information of current or former officials 
or employees of a governmental body who request that this infor~nation he kept confidential 
under section 552.024 of the Governinent Code. Whether a particular iten? of iiiforination 
is protected by section 552.1 17(a)( I )  inus1 be determined at the lime of the governmental 
body's receipt of the request foi- the information. Set, Open Records Decision No. 530 at 5 
(1989). Thiis, information may only be withheld under section 552.1 17(a)(I) on behalf of 
a current or former official or employee who made a request for confidentiality under 
section 552.024 prior to the date of the governmental body's receipt of the request for the 
information. Information may not be withheld under section 552.1 17(a)(l) on behalf of a 
current or former official or employee who did not timely request under section 552.024 that 
the information be kept confidential. If the employee whose information is at issue elected 
confidentiality prior to the coiinty's receipt of the present request, then the county must 
withhold the information we have ii~nrked under section 552.1 17(a)(i ). Thc couniy may not 
withhold this information if the en~pioyce a1 issue tiid no1 111ake a Iirnely election lo keep the 
information confidential. 

We next note that the remaining information includes an account number. Section 552.136 
states that "[nlotwithstanding any other provision of this chapter, a credit card, debit card, 
charge card, or access device numbev that is collected, assembled, or maintained by or for 
a governmental body is confidential." Gov't Code $ 552.136. Therefore, the county must 
withhold the account number that we have marked under section 552.136. 

The remainin:: information inclutlcs pel-soi~nl e-mt~il atldrcsses. Scctioii 552.137 excepts 
fi-om disclos~ire "an e-nlail adtlress of a n~enibei-of tile public tIi;ir is pi-o\.itled foi- the purpose 
ofcornmunicatingelectronicaily with agovernmeiltal body"unless the memberoi'the public 
consents to its release or the e-mail address is of a type specifically excluded by s~~bsection 
(c). See id. 5 552.137(a)-(c). Some of the e-mail addresses contained in the submitted 
information are not the type specifically excluded by section 552.137(c). Therefore, unless 
the individuals whose e-mail addresses we have marked consented to release of their e-mail 
addresses, the county must withhold them in accordance with section 552.137 of the 
Government Code. 

As a final point. wc note tliat sonie ot the submittetl inl'or~natioii l?el-tiiiiis lo ilie reilnestor. 
Seciioii 552.023 of the Govei-iiine~ii C'oiiii ~>ro\;iiles ;I i~ei-so11 or a   person's ;i~iiIio~-izeti 
representative ~ i i t l i  a special iight of access to iniorn~ntion iieiil by a go\,ci-ninen~al l)otiy that 
relates to the person and that is protecteii froln public clisciosure hv laws irlteiideil to protect 
the person's privacy interests. See Gov't Code 5 552.023(a); Open Records Decision No. 
481 at 4 (1987) (privacy theories not implicated when individual requests iiifoi-mation 
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concerning himself). Accordingly, pursuant to section 552.023 of the Government Code, the 
requestor has a special right of access to her own information that would otherwise be 
withheld pursuant to sections 552.10 1 ,  552.1 17, and 552.137 of the Governiiicnt Code. 
Therefore, none of the requestor's ir1forin:ition [nay be withheld under these exceptions and, 
instead, it must be released to her. However, should the county receive another request for 
these same records from a person who would not have a right of access to the requestor's 
private information, the city should res~tbmit these records and request another decision. See 
Gov't Code $$ 552.301(a), ,302. 

In summary. the county must withhold the information we have marked under 
section 552.101 of the Government Code in conjunctior~ with cominon-law privacy. To the 
extent the county employee to whom the inforination pertailis timely elected coi~ficlentiality, 
the information we have rnarked milst be withheld irr~dcr section 552.1 17(a)(I) of the 
Government Code. The account nii~nber that we have marked iliust be withheld under 
section 552.136 of the Government Code. Unless the individuals whose e-mail addresses 
we have marked consented to the release of their e-mail addresses, the county miist withhold 
them under section 552.137 of the Government Code. The remaining information must be 
released to the requestor.' 

This ruling triggers important deadlines regarding the rights and resporlsibilities of the 
governinental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code $ 552.301 (t). If the 
governmental body wants to ch~~llenge this ruliilg, the governmental body must appeal by 
filing suit in Travis County within 30 calei~dar days. lii. $ 552.324(h). In order to get the f ~ ~ l l  
benefit of such an appeal, the gover~~nlental body must file suit within 10 calendar days. 
Id. $ 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney - 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires the governn?cntal body to release all or pal-t of [lie requested 
illformation, thc gover~lmcntal hotly is resl?or?siblc for taking tile next step. B;lsctl on the 
statute, the attorney general expects that; upon receiving tl~is ruling. the govesrlmei~tal body 
will either release the public rccol-cis pi-omptly piirsuant to section 552.221(a) of the 
Government Code or file alaws~iit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the goven-liii~ental body fails to do orie of these tliings. then tile 
requestor should report that failure lo tile attorney general's Open Governn~cnr Hotline. 
toll free, at (877) 673-6839. The requestor may also file a co~nplaint with the district or 
county attorney. Id.  5; 552.32 15(e). 

'Wc note tiiat [lie remaining inioiinatioii co~itaiiis soci;il sccurity niiinbcrs. Section 552 .  117(1>) o l t he  
Govel-iinreiit Codc authori~cs n gosernmeni;~l hoily t i )  mdact a living person's social security ni~inbcr lioiri 
public rclcase without the necessity of rcqucs[iiig a ilccisiiin lioin tliis oilice under thc Act. 
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If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texas Drp't  of P~rb. Srtfety v. Gilbrettth, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released i n  compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the governmental body, the requestor, or any other person has questions 01- comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

2(* 
L. Joseph James 9- 
Assistant Attorney General 
Open Records Division 

Ref: ID# 280823 

Enc. Stibrnitted documents 

c: Ms. Kathy L. Matelski 
1601 Brenda Hursh Drive 
Wichita Falls, Texas 76302 


