
ATTORNEY GENERAL OF TEXAS 
G R E G  A B B O T T  

June 12.2007 

Mr. Brett Norbraten 
Open Records Attorney 
Department of Aging and Disability Services 
P.O. Box 149030 
Austin, Texas 78714-9030 

Dear Mr. Norbraten: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 oftlie Governnient Code. Your request was 
assigned ID# 280786. 

The Department of Aging and Disability Services (the "departiiieiit") received a request for 
a copy ofthe Columbus 0rganiza:ioii's aitclit of the Lubbock State School. You claim that 
the submitted information is excepted from disclosi~re under sectioiis 552.101, 552.103, 
552.107, and 552.1 11 of the Government Code. We have considered the esceptions you 
clairn and reviewed the submitted information. 

Initially, we address the requestor's contention that the report at issue is a completed report 
subject to section 552.022(aj(I). See Gov': Code 6 552.022(a)(l j (stating :hat a completed 
report is public information unless made confidential by section 552.108 of the Government 
Code 01- other law). Althougli the recjuestoi- coilteiitls iliat :tic i-cport nl issite coi~sisis of 21 

coinpletcd repoi-t made for tlie dc~~nrlmeiit by a tiiii-(I p~ii-ty cons~t1t;uit. llie ciep~ll-tment 
represents to this office that the attaclicil i-epori exists only as thc inconiplcte draft that is 
attached to the submitted comminiicatioi~s. The ciepartment ~liso informs this oi'fice that tile 
department does not niaintairi the atrachecl repoi-t elsewher-e in completed forni. This office 
is unable to make Factual determinations or resolve factual disputes in the ruling process. See 
Attorney General Opinions GA-0087 at 1 (2003), GA-0003 at I n. 2 (2003). JC-0534 at 1 
(2002) (this office does not make factual deterininations in opinion process). Where a fact 
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issue cannot be resolved as a matter of law. we must rely on the facts alleged to us by the 
governmental body requesting our opinion, or upon those facts that are discernible from the 
responsive documents submitted for our inspection. See Open Records Decision No. 552 
at 4 ( 1990). Upon review of the department's representations to this office and the submitted 
information, we are unable to determine as a matter of law that the report at issue is a 
completed report that is subject to section 552.022(a)(l). Thus, we will address the 
department's arguments pertaining to the subn~ittetl inforination. 

Section 552.107(1) of the Government Code protects information coitring within the 
attorney-client privilege. When asserting the attorney-client privilege, a governmental body 
has the burden of providing the necessary facts to demonstrate the elements of the privilege 
in order to withhold the information at issue. Open Records Decision No. 676 at 6-7 (2002). 
First, a governmental body must demonstrate that the information constitutes or documents 
a communication. Id. at 7. Second, the communication must have been made "for the 
purpose of facilitating the rendition of professional legal services" to the client governmental 
body. TEX. R. EVID. 503(b)(l). The privilege does not apply when an attorney or 
representative is involved in some capacity other than that of providing or facilitating 
professional legal services to the clieiit governmental botiy. 111 re Tc,v. F C L ~ I I I C I - , ~  171s. 
E-xclz., 990 S.W.2d 337,340 (Tex. App.-Texarkana 1999, orig. proceeding) (attoritey-client 
privilege does not apply if attorney acting in a capacity other than that of attorney). Third, 
the privilege applies only to communications between or among clients, client 
representatives, lawyers, anci lawyer representatives. TEX. R. EVID. 503(b)(l). Thus, a 
governmental body must inform this office of the identities and capacities of tile individ~ials 
to whom each com~nuuication at issue has been made. Lastly, the attorney-client privilege 
applies only to a confide~zticzl communicalion. Id. 503(b)(l), meaning it was "not intended 
to be disclosed to third persons other than those to whom discloslire is made in firrtherance 
of the renditioii of professional legal services to the client or those reasonably nccessai-y for 
the transmission of the eomm~inicatioii." Iri. 503(a)(5). Whether a conlmunication meets 
this definitioii depends on the inteilt of the parties involved at the time the iniormatioii was 
communicated. Oshorne v. Johnsotz, 954 S.W.2d 180, 184 (Tex. App.-Waco 1997. no 
writ). Moreover. because the client may elect to waive the privilege at any time, a 
governmental body must expiaiir that the confidentiality of a coinmunication has been 
maintained. Section 552.107(1) generally excepts an entire coinmunication that is 
demonstrated to be protected by the attorney-client privilege uiiless otherwise waived by the 
gover~imental body. See Hilie v. DrSl~ciro. 922 S.W.2d 920. 923 (Tex. 1996) (privilege 
extencis to entire communication, including facts corrtaincd tlicrein). 

In this case, the s~ibrnitted iiiformatiol? consists oi'e-mail co~~iiri~ii~icaiions, with aLi;~climents, 
made for the purpose of facilitating tile rei~dition of professional legal services. The 
department explains that the comm~inications were between clients, clieiit I-cpresenlatives, 
lawyers, and third party coiisuitants identified by the departme~it~ and were intcncled to be 
confidential. Finally, you state that the department has maintained the confideiitiaiity of 
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these communications. Thus, you may withhold the submitted information under 
section 552.107(1) of the Government Code. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important cie;~cllines [regarding thc ~riglits ailti respoi~sibilitics of the 
governmental body and of the ~requestoi-. For example, gol;eu:~tncnial bodies ;,I-e prohibited 
from asking the attorney general to reconsider this uuling. Gov't Code $ 552.30 I (f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. $552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. $ 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the I-equestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. $ 552.321(a). 

If this ruling requires the govel-nmeniai body to release all or pal-[ of the I-equested 
information, the governmental body is responsible for takilig the next step. Based on the 
statute, the attorney general expects that. upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The 2-equestor may also file a coinplaint with the district or 
cou~ity attorney. Id. 5 552.3215(e). 

If this ruliiig requires oi- pel-~iiiis tile goveri~iiie~ital hotly to ~vitl~lioid :ill ou so~nc  of the 
req~lested informatioil, the requesior can appeal that decisioti by suing the governmental 
body. Id. 5 552.321(a); Texas Dt.[~'r cif'Pub. S'c<fe@ 1,. Gilbrc~itiz, 842 S.U7.2tl 408, 41 1 
(Tcx. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliatlce with this ruling, be 
sure that all charges for the information arc at or below thc lcgal a n ~ ~ u n t s .  Questions or 
compl;~ints about ovel--charging iiiust be directed to Hadassah Sciiloss at the Office of the 
Attorney General at ( 5  12) 475-2497. 

If tile governineiital body, the rccjiiestoi-. 01- any other persoil has cjuestiolis or coiiiinents 
about this ruling, they may contact our office. Although there is no statutory deadline for 
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contacting us, the attorney genera1 prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Justin D. Gordon 
Assistant Attorney General 
Open Records Division 

Ref: ID# 280786 

Enc. Submitted documents 

c: Mr. Joseph R. Larson 
Ogden, Gibson, Brooks & Longoria, LLP 
1900 Pennzoil South Tower 
7 I 1 Loiiisiana 
Houston. Texas 77002 
(w/o enclosures) 

Ms. Terri Langford 
Houston Chronicle 
c/o Joseph R. Larson 
Ogden, Gibson, Brooks & Longoria. LLP 
7 1 1 Louisiana 
Houston, Texas 77002 
(wlo enclosures) 


