
G R E G  A B B O T T  

June 13,2007 

Ms. Margo Kaisci- 
Texas Workforce Commission 
101 East 15"' Street 
Austin. Texas 78778-0001 

Dear Ms. Kaiser: 

You ask whether certain information is s~~b jec t  to recjuired public ciisclosure under the Public 
Information Act (tlie "Act"). chaptcr 552 of tlie Govei-111nent Code. Your recluest was 
assigned ID# 28099 1 .  

The Texas Workforce Commission (the "commission") received a request for- the 
commission's complete file regarding a named individual. You state that the commission 
will release some of the requested infornlation. You claim that the submitted infoormation 
isexceptedfroxndisclosureundersections 552.lOl. 552.11 I and 552.137 oftlie Government 
Code. We have considel-etl the exceptions you claim ;lild reviewed tllc suhrnitted 
representative sample oi'informatio~i.' 

The cornrnissioir claims that tlie s~ibiirittcd inlormatioil is siillject to tile Seder-LII FI-eedo~n of 
Information Act ("FOIA). Section 2000e-5(b) of title 42 of the Uiiited States Code states 
in relevant part the following: 

Whenever a charge is filed by or on behalf of a persoii claimiiig to he 
aggrieved ... alleging tliat aii employer ... has eiigafed in ail ~ in l awf~~ l  

Wc assuiiie 1h:it tlic 'scpscscnt~it i\~c saiiiplir" oI '~ccosds si ib ini l ie i l  t i> l l i is  (> l i tcc  is ti-iil) i-cpi-eseiit;iiivc 
I '  I c ~ ~ i c s l c ~ l  s c c l s  s I I .  .Y<.c Opc i i  Keziii-0s L)ccisioii Nos .  -100 i 198%). 497 (IYSR), l l i i s  opc i i  
rec<isds lctlcs dozs IIOI reiicli, ~IIIJ t l i c i ~ ~ S ~ ~ r c  ~IOCS not  z i ~ i ~ l i o r i ~ e  IIIC ~vi111110i~ii11~ 111: :II?? u ~ i i c r  ~sci)tic.stcii recorcls 
to l i ic  extent t l iat tiiosc rccords cot i ia in siibs1antinlly d i f ksc i i t  Lypcs 01' i n i ~ s i i i a i i o n  t11:iii tila1 si ih i i i i t tcd t o  this 
0I.ricc. 
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employment practice, the [Equal Employment Opportunity Co~nmission (the 
"EEOC")] shall serve a notice ofthe charge.. . on s~ich employet-. . . . and shall 
make an investigatio~~ thereof .... Charges shall not bc made public hy the 
[EEOC]. 

42 U.S.C. $ 2000e-5(b). The EEOC is authorized by statute to utilize the services of state 
fair employment practices agencies to assist in meeting its statutory rnanclate to enforce laws 
prohibiiing discrimination. See id. $ 2000e-4(g)(l). The commission informs us that it has 
a contract with the EEOC to investigate claims of einployinerlt disct-imination allegations. 

The commission asserts that under the terms of this contract. "access to chat-gc and coinplaint 
files is governed by FOIA, iilcludi~ig the exceptions to disclosure fou~tci in the FOIA." The 
com~nission claims that because the EEOC \voulcl \vithhold the siih~iiitted inforination urlder 
section 552(b)(5) of title 5 of the United States Code. the coiriniissioii sl~oulti also ~vithholcl 
this inlor~nntion on ti is basis. We note, however, that FOIA is applicable to information 
held by an agency of the federal government. See 5 U.S.C. 3 551(1). The infonnation at 
issue was created and is maintained by the commission, which is subject to the state laws of 
Texas. See Attorney General Opinion IMW-95 (1979) (FOIA exceptions apply to federal 
agencies, not to state agencies); Open Records Decision Nos. 496 (1988), 124 (1976); . s e ~  
cdso Open Records Decision No. 561 at 7 n .  3 (1990) (fetleral crutl~orities may apply 
confidentiality principles found in FOIA differently fi-om way iii which sucli principles are 
:ipplied iindel- Texas operi recol-cis l;~w): Diii~idroir I,. C;roi:yici. 622 F.2tl 89.5. 897 (5th 
Cir. 1980) (state governments are not sul3ject to FOI.4). Furthermore. this office has stated 
it1 nutnerous opinions that informatioil i n  tlie possessioti of a governmenial body of the 
State of Texas is not confiiieniicll 01- excepted from disclosut-e inel-ely bec;luse the same 
information is or wouitl be co~~ficlential i n  the hancls oTa fetleral agency. Ser, r.,q.. Attorney 
General Opinion MW-95 (neither FOIA nor kdet-al Privacy Act of 1974 applies to records 
held by state or local governanental bodies in Texas): ORD 124 (fact that information held 
by federal agency is excepted by FOIA does not necessarily iriean that same ii~for~nation is 
excepted under the Act when held by Texas governmental body). You do tiot cite to any 
federal law, nor are we aware of any suclt law, that would pt-e-enipt the applicability of the 
Act ;liid allow the EEOC to ii~ake FOlA ;~pplicablc to information crcateti and maintained 
hy a state agency. ,Sc,c Attorney General Opinion JM-830 (1987) (EEOC lacks autliority to 
~require a state agency to ignore state st:~tutes). Thus. you hove not shown ho\ \~  the coi~tract 
between the EEOCI and tlie conimission 1it;ihes FOIA applicnhlc to tile coinmisbiot? in this 
instance. Accordingly, the coii-iiitission inay not withiiolii thc si~hniitted info!-niation pursu;rnt 
to the exemptions available under FOIA. 

Section 532.101 of the Government Code excepts from disclosi~~-e "inl'ormatio~i considei-ed 
to be confidential by law, eithei- coiistit~itioiial, statutory, ot- hy judicial ciecision." Gov't 
Codc 5 552. 10 1 .  This exception encompasses i~ii;?i-tnatiorr ~?ro:ccteti ti) s1;i:~tces. I 'LII-~SLI~I~I~ 
to section 21.204 o i the  Lahol- Codc. the coitimissic>~i m;iy it~vcstigatc a coii~pi;iirit of a11 
iiiilawfi~l e~nployment practice. Sr r  Lah. Code 8 2 1.204: set, iilso ill. $5 2 1 .OO i 5 (~iowet-s of 
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Commission on Human Rights under Labor Code chapter 21 transferred to commissioi~'s 
civil rights division), 2 1.201. Section 21.304 of the Labor Code provides that "[a]n officer 
or employee of the commission may not disclose to the public information obtained by the 
commission under Section 21.204 except as necessary to the conduct of a proceeding tinder 
this chapter." Id. $ 21.304. 

You indicate that the submitted information pertains to acoinplaint of unlawful employment 
practices investigated by the coinmission under section 21.204 and on behalf of the EEOC. 
We therefore agree that the s~tbmitted inforination is coniidential under section 2 1.304 of the 
Labor Code. However, we noie that the rsijuestoi- is an aitol-ney I-cpi-csenting ;I party to the 
complaints. Section 21.305 oi'tlie Lahot- Code concerns the I-ele:isc ol'coin~nission recorcis 
to a party to a complaint filed under section 21.201 aild proviiics the followiirg: 

(a) The commission shall adopt rules allo\uing a party to ;I co~nplaint filed 
under Section 21.201 reasonable access to comn~ission records relating to the 
complaint. 

(b) Unless the complaint is 1-esolvcd through a vol~intai-y seltlc~nent or 
concilialion. on the written request oi' a pal-ty the cxcciitive iiirector shall 
allow t l ~ c  party acccss ro tiie cotriiriissioi~ records: 

( I )  after the final action of the commission: oi 

(2) if a civil action relating to the complaint is filed in federal court 
alleging a violation of federal law. 

Id. $ 21.305. At section 819.92 of title 40 of the Texas Administrative Code, the 
coinrnission has adopted rules that govern access to its records hy a party to a complaint. 
Section 8 19.92 provicles the following: 

(a) Pursiiant to Texas Labor C:ocie $ 21.304 aiid $ 21 ,305.  [the coiiii~iissiot~] 
shall, o n  wl-itten recjucst of a pal-ty to a pel-kctcii colnp1;iini rintier Texas 
Labor Code $ 21.201, allow tlic party access to [tile coiilinission's] records, 
unless the perfected compli~int hiis been I-esolved through a volirntar)~ 
settlement or conciliation agreement: 

( I )  following the final action of [the commission]: or 

(2)  ii a party to rile periected coiiiplai~it or ihe piti-ty\ attorirey 
certifies ill ~ i i !  Ilia! ;I civil iictioil I-cialing to Ihe ]?ericcieci 
coinplaiiit is pciiiliiig i i i  kdcral coiii-t ;ilIegiiii_. ;I \,iolaiioi~ of Sciici-:ti 
I21 \.v. 
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(b) Pursuant to the authority granted the [c]ommission in Texas Labor Code 
5 21.305, reasonable access shall not include access to the following: 

( I )  information excepted ft-om i-ccj~tired ciisclos~rre itlidcr Texas 
C;ouernment Cotle. cliaptei- 552: or 

(2) investigator notes 

32 Tex. Reg. 553-4 (2007) (to be codified as an amendment to 40 T.A.C. 5 8 19.921.' The 
commission states that the "purpose of the rule ainendtnent is to clarify in rule the 
[c]ommission's determination of what materials are available to tlie parties in a civil rights 
matter and what materials are beyond what would constitute reasonable access to the file."' 
LrI. at 553. A governmental body [nust have statutoi-y authority to proni\ilgate a riile. See 
Rr~iiroi~d Cofnm'r! IBARCO Oil. 876 S.W.2d 473 (Tex. App.-Austi~i 1993. \vt-it denied). A 
governmetital body has no authot-ity lo atlopt a I-tile tilat is inconsistent with existing state 
law. Id.;  see uiso Edgewoori Ittdep. SCIZ. Dist. V .  M e ~ l o ,  917 S.W.2d 717, 750 (Tex. 1995); 
Attorney General Opinion GA-497 (2006) (in deciding whether governmental body has 
exceeded its rule making powers, determinative h~ctor is whether provisions of rule are in 
harmony with general objectives of statute at issue). 

As noted above; section 21.305 of the Labor Code requires the release of com~nission 
coinplaint records to a party to a coiiiplaint under certain circuinstances. $vr Lab. Code 
$ 21.305. hi correspondence to our office. you contel~d that undei- sectioti 8 I9.92(b) of the 
rule, the Act's exceptions apply to witliliolci itii'orii~atioii i n  o commissioti file even when 
requested by a party to the complaint. See, 40 T.A.C. $ 819.92(b). Sectioii 21.305 of the 
Labor Code srates that the commission ",slzc~ll allow the party access to the commission's 
records." See Lab. Code $ 21.305 (e~irphasis added). The commission's rule iii 

subsection 819.92(b) opevates as a denial of access to complaint inforrnatioil provicied by 
subsection 819.92(a). See 40T.A.C. $819.92. Firsther, the rule coni'iicts \ i i t l i  tlie mandated 
party access provided by section 2 1.305 of the Labor Code. ?'he commission s~ibinits no 
arguments or explanation to resolve this coni-lict and submits no arguments to support its 
concl~~sion that section 21.305's grant of a~ithority to promulg~tte rules regarding reaso~lahie 
access permits the coinmissioii ro deny party access ctitirely. Bcing ~iiiable to I-esolve this 
conflict, we cannot finc! that scctioii S 19.92(b) operatcs i i i  lhartiioii? ~vitli tile gencl-a1 

'The commission states that the aiiicnded rule was adopted piirsuant l o  sectioiis 101.0015 
:lnd 302.002(d) of tlic Labor Code. "which provide tile jcjoniriiissioii wirli tlhc ;iiiIlioi-ity to ailopt. amcn~l .  iir 

I-epe;il such rulcs as i t  deems necessary for  the ei'lcctive ;idtninistmtion 01' jc~iiiiiiissii~nj sesviccs and 
activities." 32 Tcx, Reg. 551. 'The co~nmissioii also sratzs that icction 21 105  iil'tlic L'ihor C:ixIz "proviiles tlic 
[clommission with tiie authority to adoptrolcs allowing :I p;ri-ty to a c<~iiiplaiili filed iiiider 3 ? 1 .20l rc;uoiiahic 
access tc [c]oiiiiiiission rccoi-ds reI;ltiiig to rhc co inpl~~i i~ t . "  Id. 
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objectives of section 21.305 of the Labor Code. Thus, we must make our determination 
under section 2 1.305 of the Labor Code. See Eclge~vood, 91 7 S.W.2d at 750. 

In this instance, the com~nission has coinpleted its iiivestigations of the cornplaiiit at issue_ 
taken final action, and the cornplaint was riot resolved through a voluntai-y settienlent or 
conciliation agreement. Thus, pursuant to sections 21.305 and 8 19.92(a). tile requestor has 
a sight of access to the commissioii's rccoi-ds relating to the complriint 

Turning to your section 552.1 I I claim. we note that tliis office has long lieltl tliat information 
that is specifically made pi~bljc by stilttile in:~y not he \vitllheld Sro~n tiie piiblic under any of 
the exceptions to public disclosure under the Act. Sre,  e.g.. Open Records Decisio~l 
Nos. 544 (19901,378 (1983), 161 (19771, 146 (1976). However. the commission seeks to 
withhold the sitbmitted information tinder section 552. 1 1 1 .  111 support of yoiir contention, 
you claim that. in Mace 11. EEEOC. .37 F. Supp.2d I144 (E.D. .\lo. 1999). a kcleral coiirt 
recognized a similar exception by finding that "the EEOC coiild witliliold an investigritor's 
memoraniluin as predecisional under [FOIA] as part of the cieliberative process." In the 
Mace decision, however, there was no access provision analogous to sections 21.305 
and 819.92. The court did not have to decide whether the EEOC could withhold the 
docullrent under section 552(b)(5) of ritle 5 of ihe Uiiitetl Stirtes Code despite tile 
applicability of an access pi-ovisioii. Wc tliei-eibi-c concl~idc that tile present case is 
distinguishable from the court's tlecisioii i n  M(icr. F~lrtl-iermore, in  Opcn Records Decision 
No. 534 (1 989), this office examineti whether the statutory predecessor to section 2 1.304 of 
the Labor Code protected from disclosure the Conimission on Ifurnan Rights' investigative 
files into discrimination charges filed \\lit11 the EEOC. We stated tliat. \vhile tihe statutory 
predecessor to section 21.304 of the Labor Code maclc all information collected or created 
by the Coinrnission on Human Rights dtil-ing its investigation of a coinplaiiit confidential, 
"[tlhis does not mean, however, that tlie corninission is authorized to withholcl the 
iiiforlnation from the parties subject to the investigaiion." S1.c Opcn Records Decisioii 
No. 534 at 7 (1989). Therefore. wc concluded tiiat the release pi-ovision grants a special right 
of access toe p;lrty lo a coinpli~inl. 'Tlius. hecausc access to thc coilin~issioii's recoi-ds created 
uncles sectioii 21.201 is governed hy sections 2 1.305 and S 19.02. we tletrrniinc that the 
submitted information lnay not he witliheld by rite conirnissiori rindcr section 552.1 1 I o f  the 
Govei-nment Code. 

You also state that the submittcci informiitiori includes iiil'ormc~tiori pertaining to inecliation 
and conciliatioil efforts. You raise scctioii 2 1.207(h) of thc Lubor Code for tliis iirior~i~ation. 
Section 552.101 alsoencompasses section 2 1.207 ortire Lahoi-Code. which provitles i n  part: 

(b) Without tile WI-itten corisrnt of tile coiiiplninant aiid respoildent. tile 
co~nii~issioii, its execi~tive tiirccios. oiits other-olticcss or ciiiployees inlay trot 
disclose to tile public inloi-iiiatioii about tlie riiorts iii a partic~lic~s crrsc to 
resolvr ;In allegecl discriiniii;~tory practice by conicrerice. coiiciliarioii. or 
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persuasion, regardless of whether there is a determination of reasonable 
cause. 

Lab. Code 8 2 1.207(h). You ii~foi-in us t11;it a portion of the s~ih~iritted inforination relates 
to efforts at ii~ecliation or conciliaiioli het\veen the plirries io the tlispiite. atid yoii state that 
thecornmission has not received the written consent of both parties to I-elease tlic iiiformation 
at issue. Based on your representations ~iird our review, we determiire that the information 
you have marked concerning efforts at mediation or conciliation is confidential pursuant to 
section 21.207(b) of the Labor Code and must be withheld under section 552.101 of the 
Government Code. 

Finally, we also note that you seek to withhold a social security number from disclosure 
under section 552.147 of the Gove~-nment Code. Sep Go\,'t Code $ 552.147. However, 
hecause the requestor iir this iirstancc 112s u statutory-riglrt of access to tlie infol-ination at 
issue, tlre coinmission may not wirhhoid the social security nuinher- from t11e I-ecluestor 
pursuant to section 552.147 of the Cove]-irment Code. See Ope11 Records Decision Nos. 623 
at 3 (1994) (exceptions in the Act generally inapplicable to information that statutes 
expressly make publicj, 613 at 4 (1993) (exceptions in Act cannot impinge on statutory right 
of access to information), 45 1 (1986) (specific statutory right of access provisions overcome 
general exceptions to disclosure under the Act.). 

In summary. the com~nission must withhold the marked information that I-elates to crforts at 
inediation or conciliation undel- section 552. 101 of tile Govern~rlent Cotle i n  co~ijui~clion 
with 21.207(h) of the Lrbor- Code. The remaii~ing infoi-matioii iriiist he releaseti to the 
irecluestor. 

This ruling triggers important deadlines regarding tlie rights and responsibilities of tlre 
governmental body and of the requestor. For example. governinental bodies are prohibited 
fr-om asking the attorney general to reconsider this ruling. Gov't Code 5 552.301 (0. If the 
govern~nental body wants to challenge this ruling, the governinental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. $ 552.324(h). In ordei-to get the full 
benefit of such an appeal, the gavel-innental body must Sile suit within I0 calendar days. 
I t / .  $ 552.353(b)(3). (c). If thc govci-11n1ental hody does IIOL appeal this ruliirg and the 
governmental body does not coinply \viili i t .  i11e1-i hot11 tlic requestor aiiil the nttol-ney 
general have h e  right to file suit tiyaiiist the goveri~~ncntcrl bociy to e~~fcil-ce illis ruling. 
ZO. 8 552.321 (a). 

If this ruling requires the governmental hody to relei~se all or part of the ~.equested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling. the governmental body 
~ i ~ i l l  either release the p ~ ~ b l i c  recoi-ds promptly pursuant to section 5.52.221(:1) of the 
Government Code or Sile a Ia\vs~iit challengiirg this ruling p~irs~innt io section 552.324 of the 
Govcl-illnent Code. IS i11c go\c~-ir~iieiii;il body fails to tio (11112 of tliesc iliiiigs. tlieii the 
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requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. $ 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the govern~iie~ital 
body. Id. 5 552.321ia); ?i.icrs Dep't of Pith. Sr4ji.y Y. Gilhi-c,cif/~. 842 S.W.2d 408, 41 I 
(Tex. App.-Austin 1992, no writ). 

Please re~ne~nber that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this nuling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
co~nplaints about over-charging must be directed to Hadassah Schloss at the Office of tlie 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor. or any other person has questions or comments 
abo~lt this ruling; they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefel-s to receive any cocninents within I0 calendar days 
of the date of this ruling. 

Sincerely, 

,f ?""--- 
L Joseph J a m e ~  
Assistant Attorney General 
Open Records Division 

Ref: ID# 280991 

Enc. Submitted documents 

C: Mr. Ted D. Meyer 
Jones Day 
7 17 Texas, Suite 3300 
Houston, Texas 77002 


