
G R E G  A B B O T T  

Mr. John C. West 
General Counsel 
Office of the Inspector General 
Texas Department of Criminal Justice 
P.O. Box I3083 
Austin, Texas 787 1 I 

Dear Mr. West: 

You ask whether certain information is subject to required public disclosure under the 
P~zblic Information Act (the "Act"), chapter 552 of the Government Code. Your I-equest was 
assigned ID# 280928. 

The Texas Department of Crimiiinl J~~s t i cc  (the "department") received a irequest for two 
categovies of information pertaining to complr~ints against a named individual. Yoii state that 
you have released two responsive files to tlre requestor. Yo~i  claim that other responsive 
information is excepted from disclosure under sections 552.101 and 552.108 of the 
Government Code. We have considered the exceptions you claim and reviewed the 
information you submitted. 

We note that the request seeks two categories of documents. You 1i:ive only suhii~ittecl 
investigative and administrative 1-cpor-ts aiici supporting docuiile:lts I-esponsi~~c lo the first 
category of the recluest. To tlic extent any inl'ori~~atioii responsive to the second category 
existed when the department receiveti this 1-ec1uest, w e  assiiine you have released it .  IS yo~i  
have not released any such recoi-cis. illen yoii irziist tlo so ;it this time. Sre Gov't Code 
5s 552.30i(a), ,302; see czlso Open liecortls Decision No. 661 (2000) (if govci-ii~neiital body 
concludes that no exceptioris apply to recjucstecl information, i t  must relcaic iiifor~natioii as 
soon as possible). 

Section 552.101 of the Government Code excepts fsom disclosure "intoi-maiion coiisidered 
to be confidential by law, either coi~stit~~tioi-ial, tatutoi-y, or by jutiicial decision" and 
eiicompasses the doctrine of commoii-law privacy. Gov't Code t; 553.10 1 .  Seclioii 552.10 1 
eiicolilpasses chapter 560 orthe Governineiit Cocle; which pi-ovides that a governmerital body 
iiiay not release fingerprint info:-matioil except i n  certain liinitetl circumstances. Sei, id. 
$ 5  560.00 I (defining "biometric identifier" to iircl~idc fingel-priiiis), ,002 (prescribiiig manner 
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in which biometric identifiers must be maintained and circumstances in which they can be 
released), .003 (providing that biometric identifiers in possession of governmental body are 
exempt from disclosure under Act). You do not inform us, and the submitted information 
does not indicate, that section 560.002 permits the tlisclos~ii-e of the submitted fingerprint 
information. Therefore, the tiepartmelit rnust \vitliholcl tlie inlormation \i-e have marked 
uncler section 552.101 ol'thc Governtrieiit Code in  conju~ictioii wit11 section 560.003 of tlie 
Government Code. 

Section 552.101 of the Government Code also encompasses comnion-la~v priv~icy. For 
information to be protected fro~npublic disclosure by the common-law I-igt~t of privacy under 
section 552.101, the information must meet the criteria set out in l~~cliistriiil Fo~tncliitiorr 11. 
T P X ~ I S  In~JIistri~l Accident Bocird, 540 S.W.2d 668 (Tex. 1976). In I~iclusrri~il Fo~lrtdtitinn, 
the Texas Supreme Court stated that information is excepted fi-om disclosure if (1) the 
information conrains highly intimate or embarr;~ssing facts the release of which would be 
highly objectionable to a re~lsonable pei-son, and (2) the inform~~tion is not of Iegitilnate 
concern to the public. Ill. at 685. T l ~ e  type U S  int'oriiintiori considel-sd intimate and 
embarrassing by the Texas Suprcme Court in Ii~ili~,sri-iiiI Foic~it!citior~ incliidecl infoi-mation 
I-elating to sexual assault, pregnancy. iiie~~tal or physical ahiisc i n  the workplace. illegitimate 
children, psychiatric treatment of mental disorders, attempted suicide. ;!nil injiiries to sexual 
organs. Icl. at 683. 

In Morrilcs v. Ellen, 840 S.W.2d 519 (Tex.App.-El Paso 1992, writ denied), the court 
~~ddressed the applicability of the common-law privacy doctrine to files of an investigation 
of allegations of sexual harassment. Tile investigation files in Z3lrn contc~ined individual 
witness statements, an affidavit by the ititiividual accused of tile misconduct rcspondiiig to 
the allegations. and conclusioiis o i  tile hourcl of incj i~i i -y  tilot contlucted tlie in\'estigatioii. 
filler:, 840 S.W.2d at 525. Tllc courr 01-tlci-ed the re1e:ise oS the affidavit of tlie persol? under 
investigation andtheconclusions oftlie boardof inquiry. statingriiat tlie p~ihlic's interest was 
sufficiently served by the disclosure oi'such documents. Id. In co~iclutliiig. the Elie~r court 
held that "the public did not posess  a legitimate interest i n  thc identities of the individiial 
witnesses, nor the details of their personal statements beyond what is contained in the 
documents that have been ol.dered released." Id. 

Thus, if there is an adequate summary of an in\zestigation of alleged sexual harassment. the11 
the investigation  summa^-y must be releasetl along will? tile statement of tiif ciccusctl under 
I:'/!ei:. but the itlcntities oi'tlic \.ictims anti \\;itticsses o l  tlic ~lllcged S C X L I ~ I  11, '11 .: i\snient :. ITILIS~  

he I-edactcd, and tlieii- deiitilecl sisirti~eirts iniisi he iv~tl~iicltl i'rotn tlisciosiirc. Src3 Opeti 
Records Decision Nos. 393 ( 1  983). 33'9 ( 1082). IS no odccluate sumrn;li-y ofthe investigation 
exists, then all of the information relating to tire investigatioii 01-iliiiar-ily i-iir~st bc I-cleased, 
with the exception of infortnation that would itleiitit'y the victims and witnesses. Since 
common-law privacy does not protect information about a public eiiiployec's alleged 
niisconduct on the job or complaints made about a public employee's job pel-Sormance. the 
identity of the individual accused of sexual harassmenl is not protectetl fi-om public 



Mr. John C. West - Page 3 

disclosure. See Open Records Decision Nos. 438 (1986). 305 (1983). 230 (1979). 219 
(1 978). 

In this instance, you represent that case number SC. 15.0175.04.HQ is a sexual harassment 
investigation completed by the department. Upon review of this record we find that this 
investigation incli~des an adequate summary of the investigation at issue, which we have 
marked. In accordance with the holding in Ellen, the department  nus st release the marked 
summary redacting information that identifies the alleged victim ;inti witnesses: the 
remaining infoi-mation in this case file is excepted fron? disclosure. \lie note that some of 
the listeci witnesses are (lie ;rlle$cil victim's supesvisoi-s. Supcr\.isors ;ti-e nor witnrsscs ibr 
purposes of E l l ~ ~ ! .  airti t l i i r ~ .  tlrc s~iprrvisors' iiiei~tities 111s). not hc witlii~eltl under 
section 552. I01 and comnion-law privacy. Accordingly, we have marked the iiiibr111;ition 
in case number SC.15.0175.04.HQ that must be withheld under section 552.101 of the 
Government Code in conj~~nction with common-law privacy under Ellen. 

We note that the remaining submitted cases constitute criminal investigations of sexual 
assault and official oppression. Although these i~rvestigatioiis relate to allegations of sexual 
h alassment. -. .. they do not constitute sexual harassment investigations in the employment 
context for the purposes ofElle17. 111 crddition. we find there is a legitimate public interest in 
tlie details of a criiriinai investigr~tioii. Therefore. the identities of rhc \\:itnesscs i n  these 
cases are not confidential tinder the doctrine of commoil-law privacy, and may not be 
withheld under section 552.101. However, tile identifying inforniation of the victinis of 
sexual assault and sexual harassment is confidential under common-law privacy. Set! ORD 
Nos. 393, 339. Accordingly, the department must withhold the identifying information of 
these victims contained in the submitted cases. We also note that although some. of the - 
victims haveelected tousepseudonyms. the submittecl information contains other identifying 
information of these individu:tls that must be withheld under common-law ~ri\,acv. We have 
attempted to mark the victims' itlentiSyin_e informatio~i contained in tlie snbinitted 
infcxniatioi~; however, because of the iise ofp\e~~iionyins ant1 thc fact tl1;1t intlivitiuals listed 
as victiins in sonre reports ai-c only nanictl 3s ivitncsses i n  orlics   re posts. IVC ili-c ui~;ible to 
determine whether seine of the info!-rn;ition i;i tile ~llhl-ilitted rccords colrstitules identifying 
information. Thus, beyond the informatioii that we liave inarked. the depnrtment inust 
withhold any additional information, irlcl~~clingpliotogi-aphs. that identifies a victiin of s e x ~ ~ a l  
assault or sexual harassment in the strbii~itted inlo~~mation. The departnient has failed to 
establisli the remaining information consists of intiinare or eriibar-ressing inforii~ation of no 
legitimate concerli to the public, and thus. conimoii-law privacy is iiot applicahlc to the 
remaining information. 

Next. you assert that case number 04.1238 is excepted from discios~rse ~riicler 
scction 552.108(r1)(2). Seciio~i 552.lOS(ai(3) excepts St-om ilisclosure inl'oi-niation 
concci-ning an investigation t11;rt ciitl not resuit i n  con\'iction or tlcl'erred adjiidication. .S(Y 
Gov't Code $ 552.10X(a)(2). You state that tire case pertains to a conclirded iiivestig~tion 
that did not result in con\riction or deferred ndjuciication. Baseci on your representations, and 
our review, we find that section 552.108(a)(2) is applicable i n  this instance. Thus. with the 
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exception of basic information you may svithhold case numbel- 01-1238 under 
section 552.108(a)(2). 

We note. however, that section 552. I08 does not except from disclosure basic information 
about an arrest, an arrested person. or ;I crime. Gov't Code 5 552.108(c). S~ich basic 
information refers to the infol-mation lieltl to be public in N o ~ ~ s t o i ~  Cl~rorlicle Pt~hlisiiirlg Co. 
v. CityofHoit.stcjtz, 531 S.W.2d 177 (Tex. Civ. App.-Hoi~ston /14th Dist.] 1975). iisrit rcf'rl 
n.r.e. per cctrinnz, 536 S.W.2d 559 (Tex. 1976). See Open Records Decision No. I 27 (I 976) 
(summarizing types of information considered to be basic information). Basic information 
incliides the identity and description of thecomplainant. Although )~ou indicate t l i i ~ t  you will 
release all basic information pertaining to the submitted cases, as noted above. infbrmation 
tending to identify a sexual assault vieti111 is protected by common-law privacy anci must be 
withheld pursuant to section 552.101 of the Government Code. See Irlr1~t.s. Fo~liiti. v. Tex. 
Itlr1u.s. Accident Brl., 540 S.W.2d 668, 683-85. Thus, the department must withhold the 
complainant's identifying information. which we have marked. anti release the i-est of the 
basic information in report 04-1238. The remainder of the report 04-1238 may be withheld 
under section 552.108(a)(2) of the Government Code. 

We note that case SC. 15.0175.04 contains personal information pertaining to cul-rent and 
former department eniployee's. Thus. we determine tliat the departmeint must \vitI-iliolci (lie 
tlepal.tment employees' home adtiresses. home telephone numbers. and sociril security 
n~nnbers in pursuant to section 552. I 17(a)(3) of the Govern~nent Code i i i  accordance with 
the previous determination issued in Open Records Letter h'o. 2005-01067. See Open 
Records Decision No. 673 at 7-8 (2001) (listing elements of secontl type oS previous 
determination under Gov't Code 5 552.301(a)). We note that section 552.1 17 also 
encompasses personcil cellular telephone numbers, provided that the cell~~lar. phone service 
is not paid for by a governmental body. See Open Records Decision Uo. 506 at 5-6 ( 1988) 
(Gov't Code $ 552.1 17 not npp1ic;iblc to ccll~i!a~- mobile pilone riiimbers paid fol. by 
governmental body and intended for official use). ~ ' I - ~ L I s ,  the department rnust also \vithhold 
the personal cell111ar telephone numbers of ciirrent anci Soriiiet- employees i n  I-eport 
SC. 15.0175.04.MQ under section 552.1 17(a)(3). 

We note that the remaining information consists of law enfoi-cement records. Tli~is. the 
information at issue is held by the department in  its investigative capacity as a law 
enfol-cement entity, and iiot at the employer oi' thc inciivicluals a1 issue. ilccor-tlingly, 
section 552.117 is iiot applicable to the personal informcition in  these investigations; 
however, this iiilonnation niay beexcepted ~indessectiocl.552.1 175 oiti-ie Gol,ci-nmcni Code. 
which provides in I-elevant part: 

(b) Inibrmation that relates to rile hoine address. lloluc teleplione numhet-. o r  
social security nu~nber of [a peace ofricer as ciefined hy ai-ticle 2.12 oS (lie 
Code of Criminal Procedure or a former Texas Department of Criiniiial 
Justice employee], or that revcals ~vlietlierthe individual has hmily members 
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is confidential and may not be disclosed to the public under this chapter if the 
individual to whom the information relates: 

( I )  chooses to restrict p~tblic access to the inform;ltion; and 

(2) notifies the governmental body of the individual's choice on a 
form provided by the governmental body, accompanied by evidence 
of the individual's status. 

Gov't Cocie 8 5.52.1 175(b). I f  tlic iniii\,iti~ials at issiie ~irc ctirrent ou I'ol-iner Texas 
Department ofCrimina1 Justice cmployces ivlio elected to I-cstrict access to this infortnation 
in accordance with section 552.1175(h), then the department milst withhold thcir personal 
information under section 552.1 175. Otherwise, the department must release the 
information. We have marked inforrnatioll in report nurnbel- 04-1667 as a representative 
sample of the information that must he withheld by the department under section -552.1175. 

We note that the submitted information contains Texas motor vehicle record information. 
Section 552.130 of the Government Code excepts from disclosure information relating to a 
Texas motor vehicle dl-iver's license and informatioil relating to n T e x a  nlotor vehicle titie 
or registration. Gov't Code 552. 110. \Ve lia\.c inisrkccl tile Tcxos iilotoi- vehicle irecord 
information that the department nrtist ~vitl~holti undel- scc~ioii 552.130 of the Government 
Code. 

The remaining information also contains an e-mail address that is excepted from disclosure 
under section 552.137 of the Government Code, which requires a governmental body to 
withhold the e-mail address of arneinbcr of the general p~rblic, unless tlie individual to whom 
the e-mail address belongs has affirmatively consented to its public disclosure. See Gov't 
Code $ 552.137 (b). You do not inform us that the oiviier oi' tile e-niail address has 
affirmatively coilse~~ted to I-elcase. Tlierefore. tlic dep;li-ttnent miist \vitiihold the e-111aiI 
adciress we hn\:c iniirkccl under hcctioii 552.1.37. 

Finally, we note that some of the inate~-ials ilia). he protected by copyriglit. A ciistoilian of 
public records must comply with the copyright law anti is not  required to furnish copies of 
records that are copyrighted. Attorney General Opinion JM-672 ( 1987). A governmental 
body must allow inspection of copyl-ighted materials ~ ~ n l e s s  an exception applies to the 
information. Ici. I fa  menlber oftiie public wisiles to iriake copies oicopyrigllted materials. 
the person must do so unassisted by the governnrental hody. 111 making copies. the member 
of the public ;Issumes the t i ~ ~ t y  of compliance with the copyrifht law and the I-isk of a 
copyright i11f1-inge1nent suit. ~S(,(, Ope11 Recoi-cis Ilecisio~, No, .550 (1990). 

111 s~111itnary. the clepilrt~ne~~t 1i1~1st \vitllliolcl tlic i~~Sorli~;itio~i iniirketl L I I I L I ~ I -  scctio11 552.101 
in conjunction with sectiori 560.003 of tile Govei-nmciit Cocle. Tile clepnrtn~ent lnust 
withhold the identifying information of sevilal assatilt victims and the other information we 
have marked under section 552.101 in  coiljunction witti coiiilnon-law privacy. Witti the 
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exception of basic information? the department may withhold case number 04-1238 under 
section 552.108(a)(2); however, the department must withhold the basic information that we 
have marked pursuant to section 552.101 of the Government Code i n  conjunction with 
common-law privacy. The departii~elit niust ~vithhold tile personal inforiiiatiot~ of cirrrent 
and former dep;rrtment eiiiployces i n  SC.15.0175.04.1-IQ under section 5-52.] 17(a)(1) in 
accordance with the previous determination issued i n  Open Records Letter No. 2005-01 067. 
If the Texas Department of Criminal J~tstice employees in the remaining law enforcement 
records elected to restrict access to their personal information in accordance with 
section 552.1 175(b), then the department must withhold their personal information under 
section 552.1175; otherwise, the department must release theil- personal informrrtion. The 
department must withhold the Texas motor vehicle record infoi-ination marked under 
section 552.130 and the email address marked under section 552.137 of the Government 
Code. The remaining information must be released in accordance with applicable copyright 
law.' 

This letter ruling is limited to the particular records at issue in  this recl~lest and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circirmstances. 

This ruling triggers importa~it deadlines regarcling the rights and responsibilities of the 
governinental body and of the requestor. For example, governmental bodies are prohibited 
frorn asking the attorney general to reconsider this ruling. Gov't Code 6 552.301(S). If the 
govevnmental body wants to challenge ii?is ruling, the governmental body illust appeal by 
filing suit in Travis Cou~ity within 30 calendar days. lii. 3 552.324(b). Tn order to get the fill1 
benefit of such an appeal, the goveriimental body inust filc stlit within I0 calci1ti;ir days. 
Ici. 5 552.353(b)(3), (c). If the governmcntai body does not :ippcal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. 8 552.32 1 (a). 

If this ruling irequires the governmc~ital body to I-elense ;dl or part of the rcc]uestecl 
information, the governrne~ital body is I-csponsible fol- taking the incxt step. Bascci on the 
statute, the attorney general expects that. Lipon receiving this ruling; tile govcrninei~tal body 
will either release the pliblic records protnptly pursuant ro section 552.221(a) of the 
Government Code 01- i'ile a 1:rwsuit ch;illenging this ruling pursua~it to seciiol? 552.324 of the 
Govel-nment Code. If the goverrriilenial body fails to do one of these things; then the 
requestor shoultl rcpori that failure to the attorney general's Ope11 Governmeni I-lotline, 
ioll free, at (877) 673-6839. The requestor may also filc ;I complaint with the district or 
county attorney. Id. 3 552.3215(e). 

'Wc note tirat tile suhiiiittcd information contairis a social scciisit) iiiiiirhci-. Scctii~ir 52.117(1>) of  thc 
Go\,crnnrcnt Code autliorizcs a go~cinineiit;il h i d y  ti) rcilact a li\iiig jpcisiiii's soci;il seciisity ntiir~llci- from 
)?i~hlic release without [Ire necessity uii-equesting a iiecision f r r ~ n i  this office uiidcs the Act. 
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If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. $ 552.321(a); Texus Dep't of Pub. Safety v. Gilbrecrtlz, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this riling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the governmental body, the requestor, or any other person has qiiestions or comments 
about this ruling: they [nay contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Justin qA.&+- . Gordon 
Assistant Attorney General 
Open Records Division 

Ref: ID# 280928 

Enc. Submittcd docunlents 

c: Mr. Steve McGonigle 
Dallas Morning News 
C/O John C. West 
General Counsel 
Office of the Inspector General 
Texas Department of Criminal Justice 
P.O. Box 13084 
Austin, Texas 787 1 1 
(W/O enclosures) 


