
ATTORNEY GENERAL OF TEXAS 
-- - 

G R E G  A B B O 1 T  

June 13,2007 

Ms. Beverly West Stephens 
Assistant City Attorney 
City of San Antonio 
P.O. Box 839966 
San Antonio, Texas 78283-3966 

Dear Ms. Stephens: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Codc. Your request was 
assigned ID# 280908. 

The San Antonio Fire Fighters and Police Officers Civil Service Cominission (the 
"commission") received arequest for thecivil service files of two named police officers. You 
state that the commission does not maintain any information pertaining to one of the named 
individuals.' You also state that the commission has released portions of the responsive 
information. Furtherinore, you state that you have redacted peace officers' personal 
information ~inder section 552.1 17(a)(2) of the Government Code.' You claim that the 
submitted information is excepted from disclosure under sections 552.101, 552.1 17, 

' w e  note tirat the Act docs not require a go\,eriimentai body to release information that did not exist 
when a request for intormation was received or to prepare new- intbrmation in response to a request. See ECOII. 
O,iporrnttitirs Dei,. Curp L,. Birsirirnanre, 562 S.iV.2d 266, 267-66 (Tex. Civ. App.-San Antonio 1978, writ 
dism'd); Open Records Decision Nos. 605 at 2 (19921, 452 at 3 (19861, 362 at 2 (1983). 

' s ee  Open Records DccisionNo. 670 at 6 (2001) (authorizingall governmental bodies that arcsubject 
to cliapter 552 of Government Code to withhold horne addresses and telephone numbers. personal cellular 
telephone numbers, personal pager numbers, social security numbers, and family member infonn:ltion of peace 
officers without necessity of requesting attorney general decision under Gov't Code § 552.117(a)(2)); see also 
C;o\,'t Codc $ 552.301(a); Open Records Decision No. 673 (2001) (delineating circumstances under which 
attorney gencrt~l decision constitutes previous detcrininatio~r ui:dcr Gov'i Codc $ 552.301). 
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and 552.1175 of the Governmeilt Code. We have considered the exceptions you claim and 
reviewed the submitted information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code $ 552.101. Section 552.101 encompasses section 143.089 of the Local Government 
Code. San Antonio is acivil service city under chapter 143 of the Local Government Code. 
Section 143.089 of the Local Government Code contemplates two different types of 
personnel files, a police officer's civil service file that the civil service director is required 
to maintain, and an internal file that the police department may maintain for its own use. 
Local Gov't Code 5 143.089(a), (g). In cases in which a police department investigates a 
police officer's misconduct and takes disciplinary action against a police orficer, it is 
required by section 143.089(a)(2) of the Local Government Code to place all investigatory 
records relating to the investigation and disciplinary action, including background documents 
such as complaints, witness statements, and documents of like nature from individuals who 
were not in a supervisorycapacity, in the police officer's civil service file maintained under 
section 143.089(a) of the Local Government Code. Abbott v. City of Corpus Clzrisfi, 109 
S.W.3d 113, 122 (Tex. App.-Austin 2003, no pet.). All investigatory materials in a case 
resulting in disciplinary action are "from the employing department" when they are held by 
or in possession of the department because of its investigation into a police officer's 
miscondiict, and the department must forward them to the civil service commission for 
placement in the civil service personnel file. lo'. Chapter 143 of the Local Government Code 
prescribes the following types of disciplinary actions: removal: suspension, demotion, and 
uncompensated duty. See Local Gov't Code 5s 143.05 1-,055. Such records are subject to 
release under the Act. See icl. 5 143.089(f); Open Records Decision No. 562 at 6 (1990). 

However, a document relating to apolice officer's alleged misconduct may not be placed in 
his civil service personnel file if there is insufficient evidence to sustain the charge of 
misconduct. Local Gov't Code 3 143.089(b). Information that reasonably rclates to a police 
officer's employment relationship with the police department and that is maintained in a 
police department's internal file pursuant to section 143.089(g) is confidential and must not 
be released. Cify of Snrz Aiztorzio v. Son At7torzio Express-News, 47 S.W.3d 556 (Tex. 
App.-San Antonio 2000, pet. denied); City of Sail Atztorlio 1,. TP.~. Attorrzey Grn., 85 1 
S.W.2d 946, 949 (Tex. App.-Austin 1993, writ denied). 

You state that you have released to the requestor the named officer's entire civil service file 
except for Exhibits 1 and 2. You claim that Exhibit 1 is confidential ~mder  
section 143.089(g). You do not claim the information in Exhibit I is maintained in the Sari 
Antonio Police Department's internal file. Rather, yoii state that Exhibit 1 pcrtains to initial 
charges that were found to be inconciusive and thc matter was r-eferred for additional 
investigation. You further state that Exhibit 2pertains to this additio~~al investigation which 
resulted in discipiinasy action taken against the named officer. Accordingly, we find that the 
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information in Exhibit 1 is not confidential under section 149.089(g) and may not be 
withheld under section 552.101 on that basis. 

Next, you claim that Exhibits 1 and 2 contain polygraph information. Section 1703.306 of 
the Occupations Code, which is also encompassed by section 552.101, provides as follows: 

(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or 
a person for whom a polygraph examination is conducted or an employee of 
the person, may not disclose information acquired from a polygraph 
examination to another person other than: 

(1) the examinee or any other person specifically designated in 
writing by the examinee; 

(2) the person that requested the examination; 

(3) a member, or the member's agent, of a governmental agency that 
licenses a polygraph examiner or supervises or controls a polygraph 
examiner's activities; 

(4) another polygraph examiner in private consultation; or 

(5) any other person required by due process of law. 

(b) The [Polygraph Examiners Bloard or any other governmental agency that 
acquires information from a polygraph examination under this section shall 
maintain the confidentiality of the information. 

(c) A polygraph examiner to whom information acquired from a polygraph 
examination is disclosed under Subsection (a)(4) may not disclose the 
information except as provided by this section. 

Occ. Code 9 1703.306. The requestor does not fall within any of the enumerated categories; 
therefore, the commission must withhold the polygraph information we have marked in 
Exhibits 1 and 2 under section 552.101 of the Government Code in conjunction with 
section 1703.306 of the Occupations Code. 

We next address your privacy claim with respect to the remaining s~tbmitted information. 
Section 552.101 also encompasses the doctrine of common-law privacy. Common-law 
privacy protects information if it ( 1 )  contains highly intimate or embarrassing facts, the 
publication of which would be highly objectionable to a reasonable person, and (2) is not of 
legitimate concern to the public. Irltlus. Foiirzd. v. Tex. Indiis. Accident Bd., 540 
S.W.2d 668,685 (Tex. 1976). 
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In Momles v. Ellen, 840 S.W.2d 519 (Tex. App.-El Paso 1992, writ denied), the court 
addressed the applicability of the common-law privacy doctrine to files of an investigation 
of allegations of sexual harassment. The investigation files in Ellen contained individual 
witness statements, an affidavit by the individual accused of the misconduct responding to 
the allegations, and conclusions of the board of inquiry that conducted the investigation. 
Ellen, 840 S.W.2d at 525. The court ordered the release of the affidavit of the person under 
investigation and theconclusions of the board of inquiry, stating that the public's interest was 
sufficiently served by the disclosure of such documents. Id. In concluding, the Ellen court 
held that "the public did not possess a legitimate interest in the identities of the individual 
witnesses, nor the details of their personal statements beyond what is contained in the 
documents that have been ordered released." Id. 

When there is an adequate summary of a sexual harassment investigation, the summary must 
be released along with the statement of the accused, but the identities of the victims and 
witnesses must be redacted and their detailed statements must be withheld from disclosure. 
However, when no adequate summary exists, detailed statements regarding the allegations 
must be released, but the identities of witnesses and victims must still be redacted from the 
statements. In either case, the identity of the individual accused of sexual harassment is not 
protected from public disclosure. We further note that common-law privacy does not protect 
information about a public employee's alleged misconduct on the job or complaints made 
about a public employee's job performance. See Open Records Decision Nos. 438 
(1986), 405 (1983), 230 (1979), 219 (1978). 

You claim that the "Agreed Suspension" in Exhibit 3 constitutes an adequate summary. 
Upon review, we find that the "Agreed Suspension" does not constitute an adequate 
summary. Consequently, we conclude that the commission must withhold only the 
identifying information of the alleged victim and the witnesses, which we have marked, 
pursuant to section 552.101 in  conjunction with common-law privacy and the holding in 
Ellen. 

We note that some of the remaining information in Exhibit 1 is excepted from disclosure 
under section 552.117(a)(2) of the Government Code. Section 552.1 17(a)(2) excepts from 
disclosure the home addresses and telephone numbers, social security number, and fdmily 
member information of a peace officer, regardless of whether the officer requests 
confidentiality for that information under sections 552.024 or 552.1 175 of the Government 
Code.? See Gov't Code 8 552.1 17(a)(2); Open Records Decision No. 622 (1994). The 
commission must withhold the information we have marked in Exhibit 1 pursuant to 
section 552.1 17(a)(2) of the Government Code. 

LPt ,aLe oCficer" is defined by article 2.12 of thc Code of Criminal Procedure. 



Ms. Beverly West Stephens - Page 5 

In summary, the commission must withhold the polygraph information we have marked 
under section 552.101 of the Government Code in conjunction with section 1703.306 of the 
Occupations Code. The commission must withhold the information we have marked under 
section 552.101 of the Government Code in conjunction with common-law privacy and the 
holding in Ellen. The commission must withhold the information we have marked under 
section 552.1 17(a)(2) of the Government Code. The remaining submitted information must 
be ~e leased .~  

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code $ 552.301(f). If the 
governmental body wants to challenge this ruling, the governmcntal body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. $ 552.353(h)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney general 
have the right to file suit against the governmental body to enforce this ruling. Id. 
$ 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this r ~ ~ l i n g  pursuant to section 552.324 of the 
Government Code. If the governmcntal body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government tlotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Icl. $ 552.3215(c). 

Il' this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. $ 552.321(a); Texrts Dep'r cifP~rb. Sclfery v. Gilbrenth. 842 S.W.2d 408, 41 I 
(Tex. App.-Austin 1992. no writ), 

Please remember that under the Act the release of information triggcrs certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 

4 As our ruling is dispositi\.c, \vc need not addrcss your remaining ; i r~ i~ incn ts  
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sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

, 
M. Alan Akin 
Assistant Attorney General 
Open Records Division 

Ref: ID# 280908 

Enc. Submitted documents 

c: Mr. Ken Rodriguez 
San Antonio Express News 
City Columnist 
c/o Beverly West Stephens 
Assistant City Attorney 
City of San Antonio 
PO Box 839966 
San Antonio, Texas 78283-3966 
(wio enclosures) 


