
June 14.2007 

Mr. Vie Ramirez 
Associate General Counsel 
Lower Colorado River Authority 
P.O. Box 220 
Austin, Texas 78767-0220 

G R E G  A B B O 7 ' T  

Dear Mr. Kamirez: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"): chapter552 of the Governmcnt Code. Your request was 
assigned ID #28 1014. 

The Lower Colorado River Authority (thc "LCRA") received a req~~es t  for all information 
from January 2003 to the present concerning the Liberty Hill Wastewater Treatment Plant, 
the requestor's land, and the requestor's name. You state that all responsive, non- 
confidential documents have and will be made available to the requestor. You claim that the 
submitteci information is excepted from disclosure under sections 552.107 and 552.11 1 of 
the Government Code.' We have considered the exceptions you claim and reviewed the 
submitted representative sample of information.' 

I Altliouph you also raise scction 552.l01 i n  conjiinction with ilieattorncy-client pri~ilcge unilcr Tcsas 
Iiuie of Evidcnce 503, this office hasconcluded that section 552.101 docs not cncoinpass discovery pri~iicgcs.  
Sre Opcn Recortls Decision Nos. 676 at 1-2 (2002). 575 at 2 (1990). 

'we assuiirc thnt the rcpreseniative sample of records subiirittcd to this office is truly reprcscntativc 
o l  tlic rcqocsied records as a whole. Sec Opcn Records Decision Nos. 499 (1988). 497 11988). This opcn 
rccoriis letter docs not reach. and thcrelbrc docs not autliorize the wiiht~olding of. any other rcquestcd rccoi.ds 
to the cxtciit tliat tliosc records contain suhstairtinlly different lypcs of inibrmatioii than thnt suhinittcd to this 
oilicc. 
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Section 552.107(1) of the Government Code protects information corning within the 
attorney-client privilege. When asserting the attorney-client privilege, a governmental body 
has the burden of providing the necessary facts to demonstrate the elements of the privilege 
in order to withhold the information at issue. Open Records Decision No. 676 at 6-7 (2002). 

First, a governmental body must demonstrate that the information constitutes or documents 
a communication. Id. at 7. Second, the colnmunication must have been made "for the 
purpose of facilitating the rendition of professional legal services" to the client governmental 
body. Tex. R. Evid. 503(b)(l). The privilege does not apply when an attorney or 
representative is involved in some capacity other than that of providing or facilitating 
professional legal services to the client governmental body. In re Tex. Frri-n~~,rs Itls. 
E-~ch., 990 S.W.2d 337, 340 (Tex. App.-Texarkana 1999, orig. proceeding) (attorney-client 
privilege does not apply if attorney acting in capacity other than that of attorney). 
Governmental attorneys often act in capacities other than that of professional legal counsel, 
siich as administrators, investigators, or managers. Thus, the mere fact that acoinm~inication 
involves an attorney for the government does not demonstrate this element. Third, the 
privilege applies only to communications between or among clients, client representatives, 
lawyers, and lawyer representatives. Tex. R. Evid. 503(h)(l)(A), (B), (C), (D), (E). Thus, 
a governmental body must inform this office of the identities and capacities of the 
individuals to whom each communication at issue has been made. Lastly, the attorney-client 
privilege applies only to a confidential communication, id. 503(b)(l), meaning it was "not 
intended to be disclosed to third persons other than those to whom disclosure is made in 
furtherance of the rendition of professio~iai legal services to the client or those reasonably 
necessary for the transmission of the communication." Id. 503(a)(5). 

Whether a communication meets this definition depends on the intent of tile parties involved 
at the time the information was communicatcd. Osbonie 1). Joilizsorz, 954 S.W.2d 180, 184 
(Tex. App.--Wac0 1997, no writ). Moreover, because the client may elect to waive the 
privilege at any time, a goventrne~ltal body rnust cxplaiii that the confidcnti;tlity of a 
co~nmiinication has been niaintained. Section 552.107(1) generally excepts an entire 
communication that is demonstrated to he pi-otectcd by the attorney-client privilege unless 
othei-wise waived by the governmental bnciy. S'ec H ~ / i r  v. Ilc.Tliil;o. 922 S.W.2d 920, 923 
(Tex. 1996) (privilege extcnds to entire communication, iiicluding facts contained therein). 

YOLI explain that the submitted e-mails, notes, and mcrnoranda are confidential 
communications between LCRA attorneys and client LCRA stuff. You also state that these 
corn~nunications are and liave remained confidential, and that tiicy were not intended to bc 
disclosed to third partics "other than those to whoin disclosure was made i n  f~irtherance of 
professional legal services to the client." Basetl on your representr~tions and OLII- review of 
the information at issue, we find that you have demonstrated the applicability of the 
attor~iey-client privilege to the srihmitted information. Accordingly, we coiiclude that the 
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LCRA may withhold the submitted information under section 552.107(1) of the Government 
Code.3 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us: therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code $ 552.301(1). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30calendar days. Id. $552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. ji 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, the11 both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id .  $ 552.321(a). 

If this ruling requires the governmental body to release all 01- part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that_ upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. $ 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the go\~ernmental 
body. Id. $ 552.321(a); Texcis D(!p't ~ f P u h .  Sc~fety 1). Gilhreiifh, 842 S.W.2d 408, 41 1 
(Tex. App.--Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records arc released in compliance with this ruling, bc 
sure that all charges for the information are at or below the legal amouiits. Questions or 
complaints about over-charging must he directed to Haclassah Scliloss at the Ofiice of the 
Attoruey General at (5 12) 475-2497. 

3 Bccaiisc i;iir riiling 1.: diipositi\,c, wc tieed n(;i ;iddress yoiir sctiiaining ::rgiitiiciii against disclosusc. 
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If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Open Records Division 

Ref: ID# 281014 

Enc. Submitted documents 

c:  Mr. Jody Giddens 
1633 Highway 183 
Leander, Texas 78641 
(W/O enclosures) 


