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June 14,2007 

Mr. Brent A. Money 
Law Office of Robert L. Scott 
P.O. Box 1353 
Greenville, Texas 75403-1353 

Dear Mr. Money: 

You ask whether certain inforination is subject to required public disclosure under the 
Public Infolmatioil Act (the "Act"), chapter 552 ofthe Goveriiment Code. Your request was 
assigned ID% 281 100. 

The Greenvillc Fire 1)epartmcnt (the "department"), which you represent, received arequest 
for 1) "[a] complete copy ofthe investigation conducted by the City of Greenville which led 
to the indefinite suspension of [a specified individual]" and 2) "[a] complete copy of [a 
specified individual's] personnel file, i~icli~ding any and all commendations, performance 
evaluations, and disciplinary actioiis." You state that infonuation pertaining to the second 
category has been released to the requestor. You claim that the submitted informati011 that 
is rcspoiisive to the first categor); is excepted from disclosure under sections 552.103 and 
552.107 of the Covemmei~t Code. We have considered the exceptions you claim and 
reviewed tlie submitted ii~fornlatioii. 

Initially, we note that the siibi~iitted infonriation is subject to section 552.022 of the 
Governincilt Code. Section 552.022 provides in rclevaiit part: 

(a) Without liiiiiting tlic amount or kind of information that is public 
information nnder this cl~npter, the following categories of information arc 
public iilformation and not excepted from required ciisclosure under this 
chapter unless they arc cxprcssly coi~fidentiai ~inder other law: 
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(I)  a completed report, audit, evaluation, or investigation made of, 
for, or by agovernmetital body, except as provided by Section 552.108; 

Gov't Code 8 552.022(a)(l). The subniitted information consists of a completed 
investigation. Scctio~i 522.022 niakcs this info~niation expressly public uiiless it is 
confidential under other law or excepted from disclosure under section 552.108 of the 
Go~~ernmciit Code. Although you seek to witlhoid the submitted informatioil under 
sections 552.103 and 552.107 of the Government Code, those sections are discretionary 
exceptions to disclosure tliat protect a governmental body's interests and may be waived. 
See Dnllas Areil Rnpid Trcmsit v. Drrllns hfor-nirzg Nci.vs, 4 S.W.3d 469, 475-76 (Tex. 
App.-Dallas 1999, no pet.) (governmental body may waive Gov't Code 552.103); Open 
Records Decision Nos. 76 at 10-1 1 (2002) (attorney-client privilege under Gov't Code 
5 552.107(1) may be waived), 665 at 2 n.5 (discretionary exceptions generally). As such, 
sections 552.103 and 552.107 are not otlier law that makes information confidential for the 
purposes of section 552.022. Tliet-efore, the department may not withhold any of the 
submitted inforniation under sections 552.103 and 552.107 of the Government Code. 
Ilowever, tile Texas Supreme Court has held that the Texas Rules of Evidence are other law 
within the meaning of section 552.022 of tlie Government Code. See In re City oj 
Georgetown, 3 S.W.3d 328,336 (Tex. 2001). The attorney-clieiltprivilegeis found at Texas 
Rule of Evidelice 503. We will therefore consider your arguments under rule 503. 

Texas Rule of Evidence 503 encoinpasses the attorney-client privilege. Rule 503(b)(l) 
provides as follows: 

A client has a privilege to refuse to disciose and to prevent any other person 
froiii disclosing confidential conimunications made for the purpose of 
facilitating the rendition of professional legal services to the client: 

(A) heiween tllc client or a represcnktive of tlie client and 
the client's lawyer or a representative of the lawyer; 

(B) between the lawyer and the lawyer's rcpiesentative, 

(C) by the client or a representative of the client, or the client's 
iawyer or a representative of the 1awyer, to a lawyer or a 
representative of a lawyer representing another party in a pending 
action and concerning a matter of coiiinion intcrest illerein; 

ill) bct~vccn replcsciitatives of the cl~cnt oi bet\ceen the client and a 
reprcscntative of the client, oi 

(E) nniong lawyers and their representatives representing the same 
clicrrt. 
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TEX. R. EVID. 503(h)(1). A commuiiication is "confidential" ifnot intended to be disclosed 
to third persons other than those to whom disclosure is made in furtherance of the rendition 
of professional legal sen~ices to the client or those reasoilably necessary for the transmission 
of the communicatio~i. Id. 503(a)(5). 

Thus, in order to withhold attorney-client privileged information from disclosure under 
rule 503, a governn~ental body must: (1) show that the document is a conim~inication 
transmitted between privileged parties or reveals a confidential communication; (2) identify 
the parties involved in the com~ilunication; and (3) show that the communication is 
confidential by explaiiiing that it was not intended to be disclosed to third persons and that 
it was made in furtherance of the rendition of professional legal sex-vices to tlie client. Upon 
a demonstratioli of all three factors, tile information is privileged and confidential under 
rule 503, provided the client has not waived the privilege or the document does not fall 
within the purview of the exceptions to the privilege enumerated in r ~ ~ l e  503(d). Piftsbzirgh 
Conzing Coip. v. C~~ldwel l ,  861 S.W.2d 423, 427 (Tex. App.-Elouston [l4th Dist.] 1993, 
no writ). 

You state that Exhibit E consists of confidential comn~unications between the department's 
attorney and the department that were made in connection with the rendition of professional 
legal services to the department. You also state that the communications were intended to 
be confidential. Having considered your representations and reviewed the infomiation at 
issue, we find you have esrahlished that most of the information at issue constitutes 
privileged attorney-client communications that may be withheid under rule 503. However, 
we conclude you have not established that the remaining information at issue consists of 
privileged attorney-client comniunications; therefore, the department may not withhold this 
infonnation, which we have marked for release, under rule 503. 

We note that some of the reniaini~ig infomiation may be subject to section 552.i 1'7 of the 
Goveniment Code.' Section 552.117(a)(2) excepts from disclosure the home address, home 
telephone number, social security nuniber, and famiiy member iiiformation of apeace officer, 
regardiess of wlietiler the peace officer conlplies with sectiolls 552.024 or 552.1 175. 
Section 552.117(a)(2j adopts the defi~iition of peace officer found at article 2.12 of (he 
Code oC Crimilial Procedure. Therefore, to tlie extent the i~ifoi-mation we have marked 
pertains to tlie home address of a peace officer, this informatioil must be withheid uilder 
section 552.1 17(a)(2). 

To the extent that the i~idividuals xvl~ose infonnation is at issue are not curreiltly licensed 
peace officers; but are cun-cnt or hrmer department employees, section 552.1 17(a)(l) may 
apply. Section 552.1 17(a)(!) excepts from disclosure the ho~ne address, home telephone 
number, social security numbers, and family ineniber infonnation of a current or fom~er 

'?!re Oflice oftlie Attoi~ney Geneial~viilraiseairxindatoi-y exceptioii Iikc section 552.117 oil bclialfof 
a govfrnmeiiral botly. but ordinarily tvii! iiot raise other ciccptions. Ssc Ope11 Records I>ecisioii Nos. 481 
(1987), 4S0 (1987), 470 (1987). 
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official or employee of a govenunental body who requests that this information be kept 
confidential under section 552.024. Whether a particular piece of information is protected 
by section 552.117 must be determined at the time the request for it is made. See Open 
Records Decision No. 530 at 5 (1989). Therefore, the departinent may only withhold 
information under section 552.11 7(a)(1) on behalfofacunent or former official or employee 
who made a request for coilfidentiality under section 552.024 prior to the date on which the 
request for this i~iforniation was made. Accordingly, ifthe e~nployees timely elected to keep 
their perscnal iriforrilation co~~fidential~ tlie department must withhold the information we 
have marked under section 552.1 17(a)(1). The departmeiit may not withhold this 
information under section 552.1 17(a)(l) if the employees did not make timely elections to 
keep the information confidential. 

U'e also note that some of the remaining infomiation is subject to section 552.130 of the 
Government Code. Section 552.130 provides that information relating to a motor vehicle 
operator's license, driver's license, motor vehicle title, or registration issued by a Texas 
agency is excepted from public release. Gov't Code 5 552.130(a)(l), (2). Accordingly, 
pursuant to section 552.130, the department must withhold the Texas motor vehicle record 
information we have marked. 

In summary, the department may withhold the information in Exhibit E ~ ~ u d e r  Texas Rule 
of Evidence 503, except for the information that we have marked for release. To the extent 
the infomlation we have marked pertains to the home address of a peace officer, this 
iilfornlatioii must be withheld under section 552.117(a)(2) of the Government Code. If 
section 552.1 17(a)(2) does not apply, the department may withhold tlie information tinder 
section 552.1 17(a)(1) to tile extent it pertains to a current or fornler ofiicial or employeewho 
made a request for confidelltiality under scction 552.024 prior to the date on which the 
request for this information was made. The department must also withhold the Texas motor 
vehicle record iiiformation we l~ave marked under section 552.130 of'the Government Code. 
The rcmaiiiing suhmittcd information must be released.' 

This letter n~ l ing  is limited to tile particular records at issue in this request and limited to the 
facts as presented to LIS; tlicrefore, t i is ruling must not bc relied upon as a previous 
determination regarding aiiy otlicr records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of tlie requestor. For exampic, govemrneiilal bodies are prohibited 
iroin asking the attoi-ney gcnei-ai to reconsider this niliug. Gov'i Code $ 552.301(f). If t l ~ c  

'13ecaiise the records being released corrtaiii iiiforniatioi~ reiatiiig to tile requestor's client that would 
he excepted from discios~ire to the general piiblic to protect the clieni's privacy, tile departmciit iiilist request 
al.ior11er ruliiig fro111 our office if it rcceivcs a future reqiiest for this irrformation Tiom individoais otlicr tiiaii this 
reqiiestor's clic~it or liis aiitliorized representative. SceGov't Code 5 552.023 (goiernmei~tal body may not deny 
access to person to wlioiii informatioii re1;ites or person's agent 011 groiinds that iilformatioii is coiisidered 
coiiiidential by privacy pi iiiciples). 
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governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Icl. 5 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires tile governmental body to release all or part of the requested 
inforn~ation, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this rniing, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthc 
Government Code. If the govel~lmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id s 552.3215(e). 

If this ruling requires or permits the govem~nental body to withhold all or some of the 
requested information; the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texas Dep't o f P ~ ~ b .  Safe@ V.  Gilbreilth, 842 S.W.2d 408, 411 
(Tex. App.----Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be 
sure that all charges for the infonnatio~; are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the govei-nmei~tal body, the requestor, or any other person has questions or conm1ei;ts 
about this ruling, thcy may contact our office. Although there is 110 statutory deadline for 
contacting us, the attorney general prefers to receive any cominents within 10 calendar days 
of the date of this ruling. 

Asslstanr Attorney General 
Open Records Divisiol? 
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Ref: Il)#281100 

Enc. Submitted documents 

c: Mr. John A. Haring 
Lyon, Gorsky, Haring & Gilbert L.L.P. 
3131 McKinney Avenue, Suite 100 
Dallas, Texas 75204 
(WIO encJosures) 


