
Mr. Jarnes Downes 
Assistant County Attor~iey 
Harris Couiity 
2525 Holly Hall, Suite 190 
Iloustoii, Texas 77054 

Ilzar Mr. Downes: 

You ask whether certain informatiori is subject to required p~tblic disclosure under the 
Public Information Act (the "Act"), chapter552 of the Government Code. Your I-equest w:is 
;~ssigncd U) 1;250108. 

'The Harris Co~~iriy Hospital District (tile "district") received a request for aii audit report 01- 

any other document that "spells out the fecis' positioii oil the wroiigful hilliiig for Metlieare 
ziiiti Medicaici fi-orn 2ii00-2005." You clairn that the subinritted informatioil is cxceptcd from 
iiisclosurc under sectioijs 552,103 and 552.107(2) of tile Govcriinient Code.' We have 
coi~sitiercd the exceptions yoir claim and revicwetl the subrriitted informarioii. 

We lrotc that Exhibit i3 has been f'ileci with the United States District Couri for the Soutlierii 
District of'l'cxas. A document that has been filed with a coiirt is cxprcss1)- public u~ldcr 
sectioii 552.022 of tile Go~erirmcnt Code aiici may not be withheld ~ i : l lc~s  i t  is corlfidcntial 
iliitier otiicr law. See Gov't Code 3 552.022(a)(17). Although tlic district asserts that ncour-1 
Isas orciercd this iiiForm;itioii not be iiiscloszti, szction 552.022(1>) provides ilre followiiig: 

A couri i n  this state may iiot order a governrrlcntal body or ail officer for 
public iiifoi-matioii to withhold from pi~blic iiispectioil ariy category of public 
iiiforiiiation desci-ibed by S~ihsectioil (a) or to iiot piodiice the category of 

I ~ ~ i ! l ~ i ~ o g l ~  ynii raise ~cclioii 552.101 in  conjuiiclion \villi Ilic court ordci., n c  iiotc t!i;ll thc propci 
cxccj>iion io r a i c  i i i  this iiisiaiics is scction 552.107(2) ol'lii:: C;o~i.riiinciii Code. Ciov't Cod: 5 552.107(2). 
Acc~:riiingly, wc wil! consider yoiii a rp inxnt  ulrilci- l l ~ i s  scclinn. 



public information for inspection or ciuplication,  inl less the category of 
information is expressly made confidential under other law. 

It/. $ 551?.022(h). Thiis, because section 552.022(b) prohibits a court from orciei-ing the 
withholding of ciocui~ients subject to section 552.022(a)(17), we conclude the ciistrict rnay 
not withliold Exhibii B puniiant to the court ortler at issuc. Atitiitionally, the district raises 
scciioii 552.103 for this information. Section 552.103 is a ciiscretionai-y exception within 
cliapter 552 of the Goveniment Code and riot other law that makes information confidential. 
See L)nllri,s Ari!ri Rapid h r z s i t  v. Dc~1in.s Mornir~g N(,iv.s, 4 S.W.3d469. 475-76 (Tex. 
4pp.--Dallas 1999, iiopct.) (governmental body inay waive sccriori 552.103 ); Open Records 
Decision Nos. 665 at 2 n. 5 (2000) (discretionary exceplions genel-ally); 542 at 4 (1990) 
(staiutory predecessor to section 552.103 may be waived). Therefore, Exhibit B may not be 
witiiheld under section 552.103. As you raise no f~irther exceptions against the disclosure 
of Exhibit B, it must be relcased. 

We now address your arg~iments regarding thc information not sul3ject to 
section 552.022(a)(l7). The ciistrict contencls section 552.107(2) also excepts Exiiihit C from 
public tlisclosui-c. Section 552. i07(2) provides information is excepied from disclosi~l-e if 
";: court by order has proliibited disclosure of the information." Gov't Code i j  552.107(2). 
l'iie district has provided our office kvith a copy of an agreed ordcr ii.0111 civil action 
H-03-4438, which is before {lie United States District Coiirt for the Southern District of 
T ~ ~ ,  as. . ?" lie order provides, "[tjlic relator's first amended complaint sllall be uiisealed. All 
ortier pleadings and docurneiits i n  ihc Court's file i n  this action shall remain under seal and 
not be ninde public 01- se:.ved upon ihe relaior or the dcfentiant." As yo11 acknowletlgc; 
Exhibit C consists of a letter regal-ding seiileinent negotiations hetweeii tile two parties. You 
l~avc not explained, nor is i t  clear from the face of tile doc~iineiits tliemselves: that this 
info!-mation coiistitutes part of the court's file. Therefore, tlic tiisti-ict may not withhold 
Exhibit C under seclion 552.107(2) 011 the basis of the ordcr. 

Tile ciisirict also raises section 552.103 of ttic Govcmnieiil Code for Exhibit CI v;liicli 
provides in rclevant part as Soliows: 

(a) iiiroriiiation is exccptetl froin [rcquii-ctl public disclosure] i f  i t  is 
information relatiiig to litigaiioii of a civil or ci-in1in;iI nature to whicl~ thc 
state or n political sirbdivision is oi- iuay he a party or to  whicli an officer or 
ci~iploycc or tile state 01- a politic2:i siibdivisioii, as a coiiicc;iiciicc of tlic 
~ x f i o ~ i ' s  ol'lice or eiiiployineiit. is oi- may hc ;I pariy. 

( c )  IilSorn~alii~ii reli~tirig to litigation in\~o!\'ing a go\crnmeiital k)ody oi- ail 
officcr or einirloyee of a governiilcnt;il hody is cxccptecl fioiii tlisclosiire 
uiider Subsection (a) only iftlic litigation is pc~~dingorrc:ison;ihIy aiiticipntecl 
oil tlic date that ~ I I C  recluestor aj3131ics to the officci- Sor public i:ifori;r;:tioii for 
;icccss to or dup1ic;ition oC tlic iiiforli:atioi~. 
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Gov't Code $ 552.103(a), (c). The district has the burden of providing relevant Sacts and 
documents to show that the section 552.103(a) exception is applicable in a particular 
situation. The test for meeting this burden is a showing that (1) litigation is pending or 
reasonably anticipated, and (2) the information at issue is relatzd to that litigation. Utziv. of 
Tex. Lmv Sch. v. Tex. Legal Foitnd., 958 S.W.2d 479,48 1 (Tex. App.--Austin 1997, no pet.); 
ffeordv. Hou.sroiz Post Co., 684 S.W.2d 2 10,2i 2 (Tex. App.--flouston [ i st Disc.] 1954, writ 
r ~ j ' d  i1.r.e.); Open Records Decision No. 551 at 4 (1990). 'The ilistrict must meet both 
prongs of this test for information to be exceptecl under section 552.103(a). 

YOLI sa t e  and provicie documentation showing that a civil action was iiled in the United 
States District Court for the Southern District of Texas prior to tile district's receipt of the 
current request for information. Therefore, we agree that the district was involved ill  pencling 
litigation 01, the date i t  receiveti the records request. We ft~rther find the information at issue 
relates to this pending litigation 

We note, however, that all of the parties in the matte!- at issue hiivc had prior access to the 
submitted ii~formation. The purpose of section 552.103 is to enable a go~!ernment;~l body to 
protect its position in iitigatio:~ by forcing parties seeking infonnatioii relating to that 
litigatioii to obtain it through discovery procedures. See ORD No. 55 1 .  Oiicc information 
has been obtained by all parties to the litigation through tliscovery or otherwise, no 
section 552.103(a) interest exists with respect to that infor~nation. Open Recorcis Decision 
Nos. 349 (1982), 320 (1982). Thus. information that Ilas either been obtained fl-om or 
provided to the opposing party in the pending litigation is not excepted f'rom disciosure under 
section 552.103(a). Consequently, because the information has been seen by all parties, there 
woiild be no justification for now withholding sucil information pursuant to section 552.103, 
:\iid none of it may be withlield on that basis. 

'11 summary, tile district rniist release Exhibit l? pursuant to section 552.022(a)(17) of' tlie 
Governineiit Code. Because tlie tiistric; does not assert any further exceptions against tile 
c!isclosurc of Exllibit C, i t  inust also bc released. 

This letter ruling is Iiniitcti to tile particular recorils at issiic iii this rcclucst ailil liniitcd to the 
f , . . , .  r i ~ t s  '1s presentetl to us; thcrel'ore. this ruling r-iiiist not he reiiccl upor, ;is a previous 

dcterrninaiioii icgariiing ally other I-ecords or any oilier cir-curnstances. 

, . 1 his ruling triggers important cicatilincs I-egartli~ig tile rigl~ts and respo~~sibilitics of the 
go\*ern~iicntal body ;iiid o i  the requestor. For cxaiiiple, gover!inieiiral boclies nri 131-ol?ibitcd 
Sioin asking the attorney gei~erni to reconsicicr this ruling. Gou't Code 6 552.301(f). IS the 
govern~nental body \vants lo challenge this rulii~g, the governrne~ital i?ody must appeal by 
filing suit i n  Travis Coiiilty witliin 30 calendar days. Id .  552.324(h). in order to get the full 
')enei'it of such an nppecil_ the govern11lcntal body ~ ~ i u s i  Site suit witi~iri 10 calciidar d;ys. 
id. 5 5.52.353(b)(3), (c). IS tiie governmental bocly docs no; appeal this riiiiiig and the 
~ove~.n~i ie~i ta l  body tiocs not coriiply wit11 i t ,  then boll] the requestor- aild tiie atioriicy 
ger,e;-;il have the rig111 to file suit against tlic govcinniental i.:>dy to ci~i'orce tl-iis ruling. 
10. 8 552.321 (a). 
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If  this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, u p n  receiving this ruling, the governmental body 
v~ill either release the public records promptly pursuant to section 552.221(a) of the 
Govei-nment Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Governmerit Code. If the goveriimental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotlins, 
loll free, at (87'7) 673-6839. The requestor may also file a complaint with the district or 
couiity attorney. Id.  $ 552.32 15(e). 

If  tliis r~iling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id.  5 552.321 (a); Texas Dep't of P~rh. S d e t y  v. Gilhreatlz, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Plcasc remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with tliis riiling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging mnst bc directed to Hadassah Scliloss at the Office of the 
Aitorney Gcrreral at (5 12) 475-2497. 

if tile governmental body, the requestor, or any other person has queslions or comments 
about this riiling, they may contact our office. Although there is no statutory deaciline for 
contacting us: tlic attorney general prefers to receive any comments within I0 caleiiciar days 
of ilie date of this ruling. 

Sinccrcly, 

Assislalit Attorney Gencr;ll 
Open Kccoi.ds Divisio~i 

C :  MI-. Bill Murphy 
I-Iousto~? Chronicle 
2024 North Boi~ieviirtl, Apt. 2 
I lo~~stoi i ,  'Sexas 77098 
(wlo c ~ ~ c l o s ~ ~ r e s )  


