
G R E G  A B B O T T  

Ms. Margo Kaiser 
Staff Attorney - Open Records 
Texas Workforce Commission 
I01 East I S h  Street 
A ~ ~ s t i n ,  Texas 78778-0001 

Dear Ms. Kaiser: 

You ask whether certain information is subject to required public disclosure under the Public 
Information Act (the "Act"), chapter 552 of the Government Code. Y O L I ~  request was 
assigned ID# 281672. 

The Texas Workforce Commission (the "commission") received a request for information 
~>et-laining to a sl~ecified discrin~ii~aiion charge. YOLI state that you will release a portion of 
the reqiiestcd inlormation. You c1aiii-i tJi:ti the rcmainii~g infornlation i excepted from 
disclosure undel- sections 552.101 ant1 552.1 1 1  of the Govei-nment Code. We have 
considered the exceptions yoii elaiiil and ireviewed the submitted representative sample of 
information.' 

Initially, the colnmission claims that the submitted information is subject to the federal 
Freedom of Information Act ("FOIA"). Section 2000e-5(h) of title 42 of the United States 
Code states in relevant part the following: 

'We assume tire representalive sailiplc of records subiiritted to tiiis office is truly rcpreseiilaiive ol lhc 
requested records as a whole. Ser Open Records Ilecision Nos. 499 (1988). 497 (1'188). Tliis open rccorils 
letter docs not reach, and ilieref'orc does not autiiorize the withholding of. any other requested rccords to the 
extent that those records contain substantially different types of inforillation tliaii that suhinitlcd lo tiiis (~fficc. 
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employment practice, the [Equal Employment Opportunity Commission (the 
"EEOC")] shall serve a notice of the charge. . . on such employer. . ., and 
shall make an investigation thereof. . . . Charges shall not be made public by 
the [EEOC]." 

42 U.S.C. $ 2000~-5(b) .  Tlic EEOC is a~itliorizetl by staiuie to iitilize the ci-vices of state 
f .  ,zii employment practices agencies to assisi in  meeting its stat it to^-y mandare to ciii.{>t-ce laws 

prohibiting discrimination. See id. 2000e-4(g)(l). The cornmission infortns 11s that i t  has 
a contract with the EEOC to investigate claiins of ernploy~nent discrimination allegations. 
The commission asserts that under the terms of this contract, "access to charee and complaint - 
files is governed by FOIA, including the exceptions to disclosure found in the FOIA." The 
commission claims that because the EEOC would withhold the s~tbiiiitted information under 
section 552(b)(5) of title 5 of the United States Code, the commission should also withhold 
this inforination on this basis. We noie, lio\sever. ilia1 FOIz4 is applicable to inSol-mation 
held by at1 ageilcy of the Seilei-ill go\,cl-iimcnt. Scc 5 U.S.C. \' .5.51( I ) .  The inSornicrtion at 
issue was created and is niaiilt~iiticd by the coiii~iiissiuti. ~vliicli is sul>.ject ti> tlie st;~te /:IWS of 
Texas. See Atiorney General Opitiioii MW-95 (1979) (FOIA cxcepiions apply io fedelxl 
agencies, not to state agencies); Open Records Decision Nos. 496 ( 1  988). 124 (1976); see 
izlso Open Records Decision No. 561 at 7 n. 3 (1990) (federal authorities limy apply 
confidentiality principles found in FOIA differently from way in which such principles are 
applied under Texas open records law); Drrvidsorz v. Georgici: 622 F.2d 895. 897 (5th 
Cir. 1980) (state governments are not subject to FOIA). Furthermore, this office has stated 
in ~iumerous opinions that information in the possession of a governmental body of the State 
of Texas is not coiifiilential or excepted fl-om disclosi~re merely because the saine 
information is 01- \vouId he coi1i'itienti;li i i i  tlie iiands o i a  federal agency. Scc, r .g . .  Attorney 
General Opinioii MW-9i ( 1970) (ticither FOIA iior Sedei-a1 Privacy Act oi' 1971 applies to 
records held by state or local goveri~niental bodies in  Texas): Open Kecol-tls Decision 
No. 124 (1976) (I'aci that inioi-mation held by federal agency is exceptecl by FOIA tlocs not 
necessarily mean that same information is excepted under the Act when held by Texas 
governme~ital body). You do not cite to any federal law, nor are we aware of any such law, 
that would pre-empt the applicability of the Act and allow the EEOC to mahe FOIA 
applicable to information created ancl maintained by a state agency. Scu Attot-ney General 
Opinion JM-830 (1987) (EEOC lacks authority to requit-e a state agency to ignoi-e state 
statiites). 'Tiius. you lia\,e not \Iro\i,ii how the contract hctwceti the EEOC niid the 
coniriiissioii iiiahes FOIA applic;thie to tlie coii~inission it1 this i~istaiicc. Accosci~iigly. the 
cotnmissioil may ilot withliolil ilie siiI>iiiitictl iiiic~s~iintioii piii-suant to the esccpiii)ns tl\'ailahle 
under FOIA. 

Seclion 552.10 1 of the Govcriimerit Code excepts from disclosuse "infoormatioii considered 
to be confidential by law. either- constiiutional, statutory, or by judicial decision." Gov't 
Code $ 552.10 1 .  This exception enconipasses information protected by statutes. Pursuant 
to section 21.204 of ihe Labor Code. the corninissio~r rnay investigate a complaint of an 
llnlawfui employment pl-actice. Sc? Lab. Code 8 2 1.204; scr c i i r o  it/. $ 5  2 1.00 15 (powers of 
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Coinmission on Human Rights under Labor Code chapter 2 1 transferred to commission's 
civil rights division). 21.201. Section 21.304 of the Labor Code provides that "[aln officer 
or employee of the commission may not disclose to the public information obtained by the 
commission under section 21.204 except as necessary to the conduct of a proceeding under 
this chapter." Id. 8 21.304. 

You indicate that the submitted infot-mation pertains to acotnplaint of unlawfiil employment 
practices investigated by the cotninission under section 2 1.304 and on behalf of the EEOC. 
We therefore agree that tlie subt-iiitted information is coiifidential iniclet- section 2 1.304of the 
Labor Code. Howevet-, we note that tlic Irecluestor is the attorney of record lor a party to the 
complaint. Section 21.305 of the Lnhoi- Code concerns the release of cotninission recorcts 
to a party of a complaint filed under section 21.201 and provides the following: 

(a) The commission shall adopt rules allowing a party to a complaint filed 
under Section 2 1.20 I reasonable access to co~nmission 1-ecords relating to the 
complaint. 

(b) Unless tlie col-nplclint is I-esolved through a voluntary settletnent or 
conciliation. on tlie writteil rccluest of a party tlie executive director shall 
allow the pat-ty access to ilie coi~iinission recot-ds: 

(1) after the final action of the commission; or 

(2) if a civil action relating to the cornplaint is filed i i i  federal court 
alleging a violation of federal law. 

Id. 5 2 1.305. At section 819.92 oS title 40 of the Texas Administi-ative Code. the 
co~nmissioil bas adopted rules that govern access to its records by party to a coinplaint. 
Section 8 19.92 provides tlie following: 

(a) Pursuant to Texas 1,abor Code $ 21.303 and 5 21.305. [tile coinmission] 
shall, on written request oi'a party to a perrected cotnpiaint filed under Texas 
Labor Code ,+ 21.201, allow the party access to the [commission's] records, 
unless tlie perfected coniplaint has been resolved through a voluntary 
settletnent or conciliation agreement: 

( I )  thllowiiig the final action oi'tlie [commission]: oi 

( 2 )  i f  a party to tl-ic perfccteil complaint or tile pal-ty's attorney 
certifies in \VI-iring tliat a civil octioli relating to tlic perfected 
co~nplaiiit is peiiiling i n  l'edcral coiil-t allegi~ig a ~iolatioii of federal 
law. 
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(b) Pursuant to the authority granted the [c]ornmission in Texas Labor Code 
Q: 21.305, reasonable access shall not include access to the following: 

( I )  informr~tion excepted frorn required disclosure tinder Texas Government 
Codc, chapter 552: 01- 

(2) investigator notes. 

32 Tex. Reg. 553-4 (2007) (to be codifiecl as an amendment to 40 T.A.C. $ 8 19.92).' The 
commission states that the "pi~rpose of the rule amendmeiit is to clarify in  rule the 
[c]ommission's determination of what materials are available to tile parties in u civil rights 
matter and what materials are beyoiid what would constitute reasonable access to the file." 
I d .  at 553. A governmental body must have statutory authority to promulgate a rule. See 
R~lilroiid Co171ii1'ii vARCO Oil. 876 S.W.2d 473 (Tex. App.-Austin 1994. writ denied). A 
govern~~iental body has 110 ai~tllority to ailopt a I-tile tli;lt is inconsistent with existing state 
law. Id.; sre cilso Edge~vooii iiitlep. Sc.11, ilisr. v. Mi,izo. 9 I 7 S.W.2d 7 17. 750 (Tcx. 1995); 
Attorney General Opinion (3.4-497 (2006) (in deciding wiiether govern~iiental body has 
exceeded its r~~lemaking powers, determinative factor is whell~ei- pl-ovisions of rule are in 
harmony with general objectives of statute at issue). 

As noted above, section 21.305 of the Labor Code requires the release of co~niiiission 
complaint records to a party to a complaint under certain circumstances. Sce Lab. 
Code 5 21.305. In correspondence to our office, yoti contend that under section 8 l9.92(b) 
of the rule, the Act's exceptiolis apply to ~vithhold inforrnation in  a commission file even 
when requested by a party to the c o m ~ ~ l ~ ~ i n t .  Src, 40 T.A.C. 6 8 19.92(b). Section 21 -305 of 
the Labor Codc states that (lie coiiiniission "sl~iill allow tile pi-ty access to the coinmission's 
I-ecords." See Lab. Code 5 21.305 (eniphasis acided). Thc coinmissioii's rille in 
subsection 8 19.92(h) operates as a dc~iial of access to complaint information pi-ovicled by 
subsection 8 19.92(a). See 40 T.A.C. $ 8 19.92. Further, the rule conflicts with the ~iianclated 
party access provided by section 21.305 of tlie Code. The cornmissio~i submits no 
arguments or explanation to resolve this conflict and s~ibmits no arguments to support its 
conclusion that section 2 1.305's grant of ai~thority to promulgate rules regarding reasonable 
access pel-mits the com~nission to deny pal-ty access entirely. Being unable to resolve this 
conflict. we cannot find tii:~t rille 8 19.92(h) operates i n  lini-mony with the general objectives 
of sectioli 21.305 oi' tile L:~hoi- Cotlc, '11~1s. : 1 s t  I o r  c l t c r i i i i t i  iilide~. 
bection 2 1 .XI5 ol' ~l ic  Lahor (..oiIe. .See iJ~1,yc~i~ooii .  ci I7 S.\V.?tl at 750. 

'The commission states tirat the aiirendcd rille was adopted piirsuant to sections 301.0015 and 
302.002(d) of tlie Lahor Code. "wliich proviile thc /c/ommissioii will1 rlrc :~i~thority to adopt, amend. or repeal 
such ruics as it deetirs tiecessasy ihs the eliectivc adiiiinistsniioii of jcomn~ission] sersices rund i~ctivities." 32 
'Tex. Rep. 554. The commission also stales llial seciion 21.305 oSthc Lahor Codc "provides tire /cjonliirission 
with tlrc aurl~oiity to adopt rules ;illowing a party ti)  n coiiipiaint filed i~iidcr $21 ,201 rcasviiahlc access lo 
jc/oinrr~issioii rccosds relating to tlie coiiijrlniiri." lil. 
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In this instance, the co~nrnission lias coriipleted its investigations ofthe complaint at issue, 
taken final action, and the complaint was not resolved through a voluntary settlement or 
conciliation agreement. Thus, pursuant to sections 21.305 and 819.92(a), the I-ecluestor has 
a right of access to the commission's records relating to the complaint. 

T~irning to your section 552.1 1 1 claim, we note that this office has long held that information 
that is specifically made public by stntute inay not be withhelcl Srom the piiblic under ;my of 
the exceptions to public disclosure iintier the Act. See r,.,y.. Open Records Decision Nos. 544 
( 1990). 378 ( 1983). I01 ( 1977). 116 ( 1976). YOLI contenti. Iiowever. tI1;it suhniitted 
information i \  excepted iron1 C I ~ S C I C I S L I I ~ ~  ~inder section 55Tl I I .  111 s ~ r p p ~ r t  of your 
contention, you claiin that, in Mac.e v. EEOC, 37 F. S~ipp.2d I I44 (ED.  Mo. 1999). a fedel-a1 
court recognized a similar exception by finding that "the EEOC co~ild withhold an 
investigator's inemorandum as predecisional under [FOIA] as part of the deliberative 
process." In the Muce decision, however, there was no access provision arialogous to 
sections 21.305 and 819.92(a). The court did not have to decide whether tlie EEOC may 
withhold the document under section 552(b)(5) of title 5 of the United States Code despite 
the applicability of an access pr-ovision. We therefore conclitde that the pl-esent case is 
distinguishable fl-om the court's ciecision in  Mcic.r. Furtiierriioi-e. i n  Open Recol-ds Decision 
No. 534 ( I  989). this office exari~ineti \vhetlie~- tlie s ~ ~ i t o r y  pretiecesso~- to scctio~i 21.304 of 
the Labol- Code pi-otectetl Iron1 tIisclo\~~i-c thc Conimissioii on IHuii1ati Iiipllrs' investigative 
files into ciiscrirnination cliargcs filetl wit11 tlie EEOC. We stated that, while the statutory 
predecessor to section 2 1.304 of the Labor Code made confidential all inforination collected 
or created by the Commission on H ~ i ~ n a n  Rights during its investigation of a complaint, 
"[tlhis does not mean, however, that the cornmission is authorized to withhold the 
inforination from the parties subject to the investigation." See Open Records Decision 
No. 534 at 7 ( 1  989). Therefore, we concluded that the release provision grants a special right 
of access to a party to acomplaiiit. Thus, bccause access to the coininissiori's i-ecortis created 
rindel. section 21.201 is governed by sections 21.305 arid 819.92(a). \ve dctel-mine tliat thc 
subrnitied ini'oi-ination niny #not hc \\:itlilicltl by tile coinniission illidel- scctioi~ 552. 1 I I .  

Sectiori 552.10 I also e~icoinpasses 2 1.207(b) of the Labor Code. which pi.o\'iiies in part as 
Sollows: 

(b) Without the written consent of thc complainant and rcspondeiit. the 
commissioii, its executive director- or its other officers oreniployees m:iy not 
disclose to the public infi)sniatiori about the efforts i n  a pnrticii1a1- case to 
resolve an alleged discl-iriiinntory practice by confci-ence. conciliaiioii. or 
~xrs~iasion. regal-tllcss of wiiethel- tilei-e is ;I tiereriiii~i;~tio~i of reaso~~;ihlc 
c21~1se 

1,;1bor Code 5 21 .207(b). You intlicate that the iirforr?i;ition you have markcti consists of. 
inforination regarding eSSorts at mediatioil or conciliation between the pal-ties to tile tlispute, 
arid you infor~ii us that the co~n~nissioir has not I-cceived the ~vritten corisciit oi' both parties 
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to release this information. Based on your representations and our review. we determine that 
the information you have marked concerning efforts at mediation or conciliation is - 
confidential pursuant to section 2 1.207(b) of the Labor Code and must be withheld under 
section 552.101 of tile Governinei~t Code on that basis. 

In summary, you [nust withhold the conciliation and mediation information you marked 
under section 552.101 of the Government Code in conjunction with section 21.107 of the 
Labor Code. You ~iiust release the remaining information to the [requestor. 

This ruling triggers important deadlines regarding the rights and responsibilities of' the 
govern~liental body and of the requestor. For example, governmental bodies ni-e prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code $ 552.301(t). If the 
governmental body wants to challenge this ruling. the governmental body must appeal by 
filing suit in TI-avis County within 30 calendar days. Id .  $ 552.324(b). In order to get the full 
benefit of s~icii an appeal. tile govcrlinicntal body ~ n ~ t s t  file suit within 10 calendar days. 
Id.  $ 552.353(b)(3), (c). IS the governl~~ental body does not appeal this ruling and the 
governmental hody does not comply with it, then both the requestot- atid the attorney 
general have the right to file suit against the gover~i~nental body to enforce this ruling. 
Id. $ 552.321(a). 

If this ruling requires the governmental body to release all or par-t of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute. tlie attorney general expects that. upon receiving this ruling. the governmental body 
will either release the public recorcis promptly pursuant to section 553.221(a) of tlie 
Government Code or file a la~vsuit clialle~igiiig this ruling piirsuant to section 552.324 of the 
Government Code. If tlie goveriimziital body fails to do one of these things. then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839 The reijiiestor may also file a coinplaint with thc district or 
county attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental hody to withhold all or soiiie of the 
I-eqiiested information, the I-ecjuestor car) appeal that decision by suing the governmental 
hody. Ici. $ 552.32 1 (a): T<,xii.s Drp' t  of P~th. Silf'iiy v. tiiil~reiith. 842 S.\V.2d 408. 4 1 I 
(Tex. App.-,411stin 1992, iio \<:I-it). 

Please renieniher that uiitiertiie Act the rc1c;rsc oi'iiil'ornintio~r triggers eel-lain procediires for 
costs and charges to the reqiirstor. Ifrccol-cis are rele;~scd i n  coinpliance with this ruling. be 
sure that all charges for the informatioii arc at or below tile legal ainouiits. Questions or 
complaints cibout over-charging ~ri~ist  be directed io Hadassah Schloss at the Office of tile 
Attorney General at (5 12) 475-2497. 

If  tlie governmental body, the recluestor. or any otlicr person has cjuestions or comments 
ahout this ruling. they may colitact oiir office. Although there is no statutot-y deadline for 
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contacting us, the attorney general prefers to receive any cominents within I0 calciidar days 
of the date of this ruling. 

Sincerely, 

Z.?-+$e 
L. Joseph James 
Assistant Attosney Gei?e~-al 
Open Records Di\,ision 

Ref: ID# 28 1672 

Enc. Submitted documents 

c: Ms. Kristen S. Coleman 
Howard 6r Kobelaii 
I00 Congress Suite I710 
Austin. Texas 78701 
(wlo enclosures) 


