
G R E G  A B B O T T  

June 18,2007 

Mr. Kent A. Brown 
Assistant Nueces County Attorney 
901 Leopard, Room 207 
Corpus Christi, Texas 78401-3680 

Dear Mr. Brown: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 282479. 

The Nueces County Sheriffs Department (the "sheriff ') received a request for "all proposals 
submitted in response to the RFP [for jail commissary cart services,] corresponding scoring 
sheets[, and] a copy ofthe contract once it is released." You state that there are no scoring 
sheets, and the contract "did not exist at the time this request was received." The Act applies 
only to inforniation in existence at the time it is requested, and does not require a 
governmental body to release information that did not exist when a request for information 
was received or to prepare new inforniation in response to a request. See Ecotz. 
Opport~c~lifies Dev. Corp. v. B~rstni?lnt~te, 562 S.W.2d 266, 267-68 (Tex. Civ. App. - San 
Antonio 1978, writ dism'd); Open Records Decision Nos. 605 at 2 (1992), 452 at 3 
(1986), 362 at 2 (1983). You claim that some ofthe requested information is excepted from 
disclosure under section 552.1 36 ofthe Gover~iment Code. You take no position regarding 
the p ~ ~ b l i c  availability of the remaining requested information, but state that release of the 
submitted infom~ation may implicate third party proprietary interests. Thus, pursuant to 
section 552.305 of the Government Code, you have notified the interested third parties of 
the request and of each company's right to submit arguments to this office as to why the 
information sl~ould uot he released,' See Gov't Code 5 552.305(d); see also Open Records 

'Tlie third parties tliat received notice pursiiant to sectioii 552.305 are the follouing: Aramark 
Correctional Scrviccs, Inc. ("Aramark"); Con-ectioiial Food Services, L.P. ("CFS"); Kcefe Commissary 
Ketwork, inc. (Keefe); Mid-An~ericaServices, lnc. (";MAS"); PreiniereMaiiagcmcnt Entevrises ("I',ME"); and 
Swaiison Services Corporation ("S\i,anson"). 
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Decision No. 542 (1990) (determining that statutory predecessor to section 552.305 permits 
governmental body to rely on interested third party to raise and explain applicability of 
exception to disclosure under the Act in certain circumstances). We have reviewed the 
submitted information and considered the submitted arguments. 

An interested third party is allowed ten business days after the date of its receipt of the 
governmental body's notice under section 552.305(d) to submit its reasons, if any, as to why 
information relating to that party should be withheld from public disclosure. See Gov't 
Code 5 552.305(d)(2)(B). As ofthe date of this letter, we have not received comments from 
Aramark or Swanson explaining why their requested information should not be released. 
We thus have no basis for concluding that any portion ofthe requested proposal information 
constitutes these parties' proprietaqf information protected under section 552.1 10, and none 
of it may he withheld on that basis. See Gov't Code 5 552.1 10; Open Records Decision 
Nos. 661 at 5-6 (1999) (to prevent disclosure of con~mercial or financial information, party 
must show by specific factual evidence, not conclirsory or generalized allegations, that 
release of requested information \vould cause that party substantial competitive harm), 552 
at 5 (1990) (party must establishp~i/xa,facie case that information is trade secret), 542 at 3 
(I 990). 

CFS, Keefe, MAS, and PME each contends that portions of its information are excepted 
from disclosure under section 552.1 10 of the Government Code. Section 552.110 of the 
Government Code protects: (1) trade secrets, and (2) commercial or financial infoimation 
the disclosure of which would cause substantial competitive ham1 to the person from whom 
the i~lformation was obtained. See Gov't Code $ 552.110(a), (b). 

Section 552.1 10(a) protects the property interests of private parties by excepting from 
disclosure trade secrets obtained from a person and privileged or coi~fidential by statute or 
judicial decision. See Gov't Code $ 552.1 10(a). A "trade secret" 

may consist of any forn~ula, pattern, device or compilation of information 
which is used in oi~e's business, and whicil gives [oue] an opportunity to 
obtain an advantage over competitors who do not know or use it. It may be 
a Formula for a chemical compound: a process of manufacturing, treating or 
preserving materials, a pattern for a machine or other device, or a list of 
customers. It differs from other secret infortnation in a business in that it is 
iiot simply inibrnmtion as to single or ephemeral events in the conduct of the 
business, as for example the amount or other terms of a sccret bid for a 
contract or the salary of certain eiuployees . . . . A trade secret is a process 
or device for continuo~rs use in the operation of the business. Generally it 
relates to the production of goods, as for exan~ple, a machine or forinula for 
the production of ail article. It ulay, however, relate to the sale of goods or 
to other operations in the hitsincss, si~ch as a code for determining discounts, 
rebates or other colicessio~is in a price list or catalogue, or a list of 
specialized customers, or a method of bookkeeping or other office 
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RESTATEMENT OF TORTS 5 757 cmt. b (1939); see also Hyde Corp. v. Hztjjjnes, 314 
S.W.2d 763, 776 (Tex. 1958); Open Records Decision Nos. 255 (1980), 232 (1979), 217 
(1978). 

There are six factors to be assessed in determining whether information qualifies as a trade 
secret: 

(1) the extent to which the information is known outside of [the company's] 
business; 

(2) the extent to which it is known by employees and others involved in [the 
company's] business; 

(3) the extent of measures taken by [the company] to guard the secrecy of 
the information; 

(4) the value of the information to [the company] and to [its] competitors; 

( 5 )  the amount of effort or money expended by [the company] in developing 
this information; and 

(6) the ease or difficulty with which the information could be properly 
acquired or dciplicated by others. 

RESTATEMENT OF TORTS 5 757 cmt. b (1939); see also Open Records Decision No. 232 
(1979). This office must accept a claim that iriformation subject to the Act is excepted as 
a trade secret if aprima jacie case for exemption is made and no argument is submitted that 
rebuts the claim as a matter of law. Open Records Decision No. 552 (1990). However, we 
cannot conclude that section 552.1 10(a) is applicable unless it has been shown that the 
information meets the definition of a trade secret and the necessary factors have been 
demonstrated to establish a trade secret claim. Open Records Decision No. 402 (1983). We 
also note that pricing information pertaining to a particular contract is generally not a trade 
secret because it is "simply information as to single or ephemeral events in the conduct of 
the business," rather than "a process or device for continuoiis use in the operation of the 
business." RESTATEMEKT OF TORTS $757  cmt. b (1939); see Hyde Corp. v. Hi{$nes, 3 14 
S.W.2d 763,776 (Tex. 1958); Open Records Decision Nos. 319 at 3 (1982), 306 at 3 (1982). 

Section 552.1 lO(b) protects "[c]ommercial or financial inforillation for which it is 
demonstrated based on specific factual evidence that disclosure would cause substantial 
competitive harm to the person from whom the information was obtained[.]" Gov't 
Code 5 552.1 10(b). This exception to disclosure requires a specific factual or evidentiary 
showing, not concl~isory or generalized allegations, that si~bstantial competitive injury would 
likely result from release of the information at issue. Gov't Code $ 552.1 10(b); see also 
Nutiorial Parks & Conservation Ass'i~ v. .Morton, 498 F.2d 765 (D.C. Cir. 1974); Open 
Records Decision No. 661 (1999). 
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Upon review, we find that CFS, Keefe, MAS, and PME have each made aprima facie case 
that portions of each company's information are protected as trade secrets. Moreover, we 
have received no arguments that would rebut these claims as a matter of law. Thus, we have 
marked the information that the sheriff must withhold pursuant to section 552.1 10(a). We 
note, however, that some of the customer information that MAS and PME seek to withhold 
pertains to customers that are acting as references for the conipanies. We find that MAS and 
PME have not established that this customer information is excepted from disclosure under 
section 552.1 10(a). Further, we find that none of the third parties has presented aprima 
facie claim that any of tlie remaining infonnation qualifies as a trade secret under 
section 552.1 lO(a). See Restatement of Torts 5 757 cmt. b (1939) (information is generally 
not trade secret unless it cotlstitutes "a process or device for continuous use in the operation 
of the business"). Thus, no portion of the remaining information at issue may be withheld 
under section 552.1 IO(a) of the Government Code. 

Keefe, MAS, and PME also seek to withhold portions of their information under 
section 552.110(b). Upon review, we find that MAS aiid PME have demonstrated that the 
release of some of each company's conimercial or financial illformation would cause the 
company substa~ltial competitive harni. Thus, the sheriff must withhold the information we 
have marked under section 552.1 10(b) of the Government Code. As to the remaining 
information, however, Keefe, MAS, and PME have only made generalized allegations that 
the release of this information would result in substantial damage to tlie competitive position 
of each company. Thus, none of these companies has demonstrated that substantial 
competitive injury worild result from the release of the remaining information. See Open 
Records Decision Nos. 509 at 5 (1988) (stating that because costs, bid specifications, and 
circumstances would change for f~iture contracts, assertion that release ofbid proposal might 
give competitor unfair advantage on future contracts was entirely too speculative), 319 
(1982). Accordingly, the sheriff may not withhold the remaining information under 
sectiou 552.1 10(b) of the Government Code. 

Section 552.136 of the Government Code states that "[n]otwithstandi~lg any other provisioii 
of this chapter, a credit card, debit card, charge card, or access device number that is 
collected, assembled, or maintailled by or for a governilicntal body is confidential." Gov't 
Code S 552.136. The sheriffmilst withhold the insurance policy iiumbers you have marked. 
MAS seeks to also withhold insurance coverage levels and sample insurance certificates 
under section 552.136. We find, however, that iiisurance coverage levels and sample 
insurance certificates do not coilsist of a credit card, debit card, charge card, or access device 
number that is collected, asseiilbled, or maintained by or for a governmeiital body. See id. 
Therefore, we determilie that section 552.136 is inapplicable to those records. 

Finally, we note that portioils of the submitted information have a notice of copyright 
protection. A custodiaii of public records must con~ply with the copyright law and is not 
required to furnish copies of records that are copyrighted. Attorney General Opinion 
JM-672 (1987). A govenirncntal body must allow inspection ofcopyrighted materials unless 
an exception applies to the information. Id. lf a rne~iibcr of the p~tblic wishes to iliake copies 
of copyrighted materials, the person milst do so unassisted by the governmctltal body. In 
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making copies, the member of the public assumes the duty of compliance with the copyright 
law and the risk of a copyright infringement suit. See Open Records Decision No. 550 
(1990). 

In summary, the sheriff must withhold the information we have markcd under 
section 552.1 10 of the Government Code. The sheriff must withhold the insurance policy 
numbers you have marked under section 552.136. The remaining information must be 
released; however, in releasing information that is protected by copyright, the sheriff must 
comply with copyright law. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detern~ination regarding any other records or any other circumstances. 

This ruling triggers important deadlines rcgarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(f). If the 
governmental body wants to challenge this ruling, the governn~ental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324ib). In order to get the 
full benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
1 552.353(b)(3), (c). If the governmental body docs not appeal this ruling and the 
governn~ental body does not comply with it, then both the requestor and the attorney general 
have the right to file suit against the governmental body to enforce this r~~ l ing .  
Id. 5 552.321(a). 

If this ruling req~lires the governmental body to release all or part of the requested 
information, the govcrn~nental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221ia) of the 
Government Code or file a lawsuit challenging this r~iling pursuant to section 552,324 ofthe 
Government Code. If the governmental body fails to do onc of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6339. The requestor may also file a complaint with the district or 
county attorney. Id. 5 552.3215je). 

If this r ~ ~ l i n g  requires or permits the governmental body to withhold all or so~iic of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 552.321(a); Texas Dep "1 of Pub. Safety v. Gilbi-enth, 842 S.W.2d 403, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. If records are released in conlpliance with this ruling, 
be sure that all charges for the infor-mation are at or below the legal amounts. Questions or 
complaints about over-charging mLlst he directed to Hadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 
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If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Cindy Nettles 
Assistant Attomey General 
Open Records Division 

Ref: ID# 282479 

Enc. Submitted documents 

c: Ms. Adrienne O'Keefe 
Investigator 
41 3 1 Spicewood Springs Road, Suite 5-2 
Austin, Texas 78759-8600 
(1vIo enclosures) 

Mr. Terry Schroeder 
Regional Vice President 
Keefe Commissary Network, Inc 
3 101-200 Marquis Drive 
Garland, Texas 75042 
(wlo enclosures) 

Mr. Marc H. Richman 
Attorney at Law 
Legal Arts Center 
304 South Record Street 
Dallas, Texas 75202-4738 
(wlo enclosures) 

Mr. Kelly Swanson 
President 
Swanson Services Corporation 
1133 Pennsylvania Street 
Denver, Colorado 80203 
(wlo enclosures) 

Ms. Annie Harbison 
Vice President 
Premiere Management Enterprises 
1 16 Luke Street 
Lafayette, Louisiana 70506 
(wlo enclosures) 

Ms. Tonya B. Wehber 
Porter, Rogers, 
Dahlman & Gordon, P.C. 
One Shoreline Plaza 
800 North Shoreline, Suite 800 
Corpus Christi, Texas 78401 
(wlo enclosiires) 
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Mr. Bob Austin 
President, CEO 
Mid-America Services, Inc. 
4928 Beeman Avenue 
Dallas, Texas 75223 
(wlo enclosures) 

Ms. Christine Powers 
Hiersche, Hayward, 
Drakeley & Urbach, P.C. 
15303 Nueces Parkway, Suite 700 
Addison, Texas 75001 
(wlo enclosures) 

Mr. Lany Hanson 
President/CEO 
Correctional Food Services, L.P. 
63 19 McCommas Boulevard 
Dallas, Texas 752 14 
(wlo enclosures) 

Mr. Patrick Turner 
Regional Sales Director 
Aramark Correctional Services, Inc. 
2300 Warrenville Road 
Downers Grove, Illinois 60515 
(wlo enclosures) 


