
Mr. Carey Smith 
General Corrnsei 
'Texas flealth and I-Iumail Services Commissioil 
P.O. Box 13247 
Austin, Texas 7871 1 

Dear Mr. Si~iitll: 

You ask \vhetiier certain infor~?xl:ioii is s~ibject to required public disclos~ire ni~der the I'ublic 
Information Act (the "Act"), chapter 552 of the Governrncnt C:o~lc. Your rcilL:est lvas 
assisned ID/: 28 1666. 

I'hc 'I'exas flcaltil and liuinaii Scrviccs Comiilission (tile '.coi?~missio:i") rcceivcd a ~rcqiiest 
for "ail clociiiiieilts siibnlitted hy Molina 1-Iealthcarc o f  Texas, Ine. [("A~foliiia")] to the 
[con~missionj or the Lewin Groiip, inc. in 2006 or 2007; and all [djocuii~ciits provided by 
the [coil~i~~issioii]  or the Lexviil Ciroiip, Inc. to [Moliiia] ill 2006 or 2007." You makc no 
argtiineilts antl take no position as to l \het l~cr  the submitted inforl??ation is excepted fro111 
disclosiire. You. instcad, indicate illat thc subrnittcil information may be subject to third 
party proprietary interests. I'ursuan~ to section 552.305 of the Government Code, yoii have 
~iotificd hlolina of the request and of its right to submit arguii~cnts to this office as to why 
the information should not be released. Set. Gov't Code 5 552.305(d); see also Ope11 
Records I>ecisionNo. 542 (1 990) (tietennining that statutory predecessor to sectioii 552.305 
permits governinenia! body to rely on interested third party to raise anti explaiil applicability 
of exception to disclosui~e nnder the Act in certain eircun~stances). We have revie\vcd the 
submitted argumc!its and information. 

Initially, \ve note and you achno\vizdge tliat the coinmission lias not complied with the 
procedural re~luirenleiits oi' section 552.301 of the Governmental Code in requesting ths 
ruling. See Gov't Code 5 552.301(b), (e). Pursuant to section 552.302 of the Government 
Code, a goverilillental body's f,riIurc to con~piy with the proccduriil requirenieilts of 
section 552.301 results in tile legal pres~~mption that the information is public and n ~ u s t  be 



released unless a goveriimci-;:]I body denioilstrates a coiilpcliing rcason to \vithhold tile 
ii1Sorma:ion to overconic this prcsiii~iptioi~. See ficir~cock 1,. Stale Htl. of Ins., 797 
S.\V.Zd 379, 381-82 (Tex. A p p . , 4 u s t i n  1990, no w i t )  (govcmniental body niust i~ iakc  
con-ipdliiig deilionstratioi~ to ovcrconie presumption of openness pursuant to statutory 
predecessor to Gov't Code 5 552.302); Open Records Decisioii No. 5 19 (1982). This office 
h, 1 .. l. x l d  that a compelling rcnsoii exists to withhold ii~forrnation \\hen the info:-1?1aiioii is 

confidential by anotiier source of law or affects third party interests. ,See Open Records 
Decisioii No. 150 (1977). Decaiise thirci party interests can pi-oiiiii: compelling reasons to 
\viilihold information, we will address Molina's argunleiits. 

Moliila claims tlizt portions of the submitted informatioii sllould be \vithIicld uiider 
section 552.101 of the (;overninent Code. Section 552.101 excepts from disclosure 
"i!~Sormation coilsidered to be confidential by law, either constit~itional, statutory, or by 
judicial decision." Gov't Codc 5 552.101. iiowcver, Molina does not cite to any specific law 
that iilakes any portion of the s~~bmi t t ed  information confidential under section 552.1 01. 
'I'hercforc, tve conclude t11at the coiilmissio11 may iiot \vithliolci any portion of tlie submitted 
iiiforiiiation rinder sectioii 552.101 of tile Governiiieilt Codc. 

Molina claiiils that a portioii oftlie siibiiiitteci iiifornlation is excepted from public tlisclos~~ri: 
iinder section 552.1l0(b) of tlie Govemnieiit Codc. Sccticin 552.110(b) protects 
"[cjoi~iiiici-cia1 or fiilancial iii~ocortnatioii for which i t  is dcinoiistratctl b:iscd on specific factual 
cvicic~icc that disclosui-c \voi!Id causc substznti;il coiupetitivc llz.n;i to tile person iioii: \vlion~ 
tlie infijriiiation was obtained[./" Gov't Codc 8 552.1 10(h). Tliis csceptioii to ilisclosure 
rcqiiires a specific f~ictiial or cvidcntiary sl:o\ving. not conclusory or geiicmlizeii al!qcriioi;s_ 
that siibstailtial conipetitive iiijiiry would likely result f ioii~ release of the infor-ination at 
issue. Gov.t Code 5 552.1 10(b); see iilco :\iiiioiz;il l'rirkc 62 C'oi7scr~iiiioi7 ;l.sc.'rz 1,. 

\loi.iorz, 498 17% 765 (D.C. Cir. 1974); Open Records 1)ecisioii No. 661 ( 1  999). 

hfoliiia claims that its negotiated rates arc coiiinicrcial or financial iiiforinatioii excepted 
under sectio:~ 552.1 lO(h) of tlic (;ovemment Code. Howc\rer; h'folina ouly niakes a 
geiicralizcd allegatioii that the release of tlie informatioii at issue \vo~iid rcsii!t ii i  s~ihstantial 
dainagc to the competitive position oStlie coii~pany. 7hus,  ?/loliiia lias not deilloi~strated t11:it 
s~ibstat1tial coiripetitive injury ~vould likely result from the release oftlie information at issue. 
See Open Records Decisioii No. 509 at 5 (1988) (stating that bccaiisc costs, bid 
specifications, and circumstances v-ould change for futrire contracts: asscrtioil that release 
of bid proposal iniglit give competitor unfair advantage on future contracts \vas entirely too 
spec~i!ativc). Accordingly, rbc conlmissioii may not \vitliliold Molina's rates under 
seciioii 552.1 lO(b) of tlie C;overiiment Code. 

Molinn clliims that tlie suhi~~i t ted inforriiatioii contains social security numbers. 
Sectio:i 552.147 oftl ie Govcrniiicnt Code provides that "[tjlie social security nunlber o f a  
living person is excepted from" recjuired public disclosure iiiidci the Act. C;o\~'t Code 



5 552.147. l'hcrcforc: the coinmission may withhold tlie social seciirity ixliiibers contained 
in the s~ibmittcd iilfornintion uiidcr sectioii 552.147 of the Government Code. 1 

!'ii?;illy, we iiotc tllat soiiie of t l ~ e  ii~aterials at issue are protected by copyright. A custodia~i 
of public recortis iniist comply with tllc copyright law and is iiot required to fiiriiisll copies 
of records that are protected by copyright. Attol-ney General Opinion J>1-672 (1987). A 
governmeiital body ni~ist allow iilspcction of copyrighted inaterials unless an exccptioil 
applies to the inforn-iation. Id If amzinber of the public Lvishes to make copies of mriterials 
protecied by copyright, tlie person miist do so unassisted by tlie governmental body. In 
making copies, the ineiliber of'the piiblic assamcs tile duty ol'con~pliailce with tlie copyright 
law and tile risk of' a copyrigl~t iiifriiigement suit. See Open Records Decision No. 550 
(1990). 

in suniniary, tile conlrnission iliay witllhold the social security numlxxs convained in tile 
siibmitted iilforiilation under sectioii 552.147 ofthe Government Code. 'Tlie commission 
n~iistrclease the remaining siibmitted infomiation, biit any copyrighted itiforination may only 
be released in accordance with copyriglit law. 

'l'liis Setter rulirig is limited to the particular recorcls at isslic it1 illis request and linilted to tlie 
facts as presented to us; therefore, iiiis ruiiiig iilust not be rclicd upoli as a previous 
deterrniiiation regarding any orhcr records or aiij; otlicr circumst;iiices. 

This ruling triggers i:;iportant deacllii~cs rzgnrcliiig the righis and rcspoiisihilitics of tbc 
goverr:mcnta! body and of thc rcqiiesior. For cxaiiiple, goveri~mci:tal bociies are piohibiied 
fi-OSII asking tlic atioriley geiieral to recotlsidcr this r:ilii?z. Go\.'t Codc 552.30l(i). If the 
gover~in~ei~tal body warits to challenge this ruiiiig, the goveriiii~e~ital body iliust tijipeal by 
iiling suit in7'r:ivis Co~iilty ~viillii? 30 calendar days. Id. S 552.321(b), 111 order to get the f~ill  
bcnefii of such an appeal, the gover~iiiiei~ial body niust file stiit within 10 calendar days. 
Irl. 5 552.353(b)(3): (c). If the governineiital body does iiot appeal this ruling and the 
~ovcrnmcntal body docs not comply with it, tlieil both the requestor and the attoriiey general 
have the right to file suit against tlic gover~~mcnral body to enforce this ruliiig. Id. 
9 552.321(a). 

If this ruling requires the governmci;ial body to release all or part of tlie requested 
ii~formation. tile goveriimental body is responsible for taking the next step. Based on the 
statute, the zttomey general expects that, upon receiving this ruliiig, the goveriimental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Govcrs~ment Code or file a laxvsuit challenging this ruling pursuant to seciioil552.324 of the 
Governmcl1t Code. IT the govern~iiental body fails to do one of these tliiiigs: then tile 

'We note that sectioii 5i2.!1:(b) of tile (;ovcr:iriieiil Code mrliorires a govemiiieiitai body to redact 
a iivii~g persoil's socia! scciirity :lumber ii-0111 public release withoi!t the neccssit)ofreqiiesti:ig a dccisioii from 
this office u!ider t i le  Act. 
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requestor sl~ould report that failure to tlic attori~ey gei~eral's Open Governi~ient liotliiic, 
toll free? at (377) 673-6339. The requestor iiiay also iile a complaint \\-it11 the district or 
county attorney. Icl 5 552.3215(c). 

If this r~~li i lg  recjuires or perillits the goveri~meillal body to withhold all or soi:le of the 
requested informatioil: the requestor cat1 appeal that decision by suing tlie govei-nmental 
body. 161. 5 552.321(a); Texirs Dep't ojI1iih. S&iy v. Gilhreuii~, 842 S.Lt1.2d 405, 41 1 
(l'ex. App.-Austi~~ 1992, no writ). 

Please remciilbcr tliat under the Act tile release of iilforniatioil triggers cerlaiii pi-ocedures for 
costs and charges to tile requestor. If records are released in cotnpliance with this ruling, be 
sure that all chargcs for the information are at or below the legal amounts. Questions or 
conlplaiiits about over-cl~arging 11lust be directed to 1 Iadassah Schloss at the Ofiicc oftlle 
Attorney Geiieml at (5 12) 475-2497. 

If the govcrnt~~eiltnl body, the requestor; or ally other person has questions or comments 
about this ruling, they may contact our office. Although tiierc is 110 statutory deadliile for 
contacting us, the attorney general prel'ers to receive any coiiimci~ts within 10 caliii~ilar days 
of tlie tiate ofthis ruling. 

t .  , - -  , Jacijii N. 1 ho,ilpson 
Assistant Atloi-!icy Cicncral 
Open Records Division 

E':nc. Submitted docun~ents 

c: Mr. Mark Oberti 
Seyfartii Sliaw, I,I,P 
700 Loriisiana Street, Suite 3700 
IIouston, Texas 77002-2797 
(Vi/o enclosures) 


