
G R E G  A B B O T T  

June 25,2007 

Ms. Ellen H. Spalding 
Feldman & Rogers, L.L.P. 
57 18 Westhei~ner Road, Suite 1200 
Houston, Texas 77057 

I>ear- Ms. Slxilding: 

You irsk wlieti~er- certain iiiformatioii is si~bject to recjuii-cd public iiisclosiire i~iider the 
Public Information Act (the "Act"), chal~te1.552 of the Government Code. Your request was 
assigned El1128 1997. 

The Eanes Independent School District (the "district"), which yoii represent. received a 
request foi- "any and all d o c ~ ~ ~ n e n i s  that show or reflect i~iformation related to the letter from 
the 17,s. DOE FPCO dated March 5,2007 " regarding '.noiiconipliance with FERPA law."' 
YOLI cl;~iin t11;it tile si~hn~itteii i i f i ~ i ~ t i o i  is encel,tcti I'roni tiisclostii-e iiiidci- 
scciions 552 .  101. 5.52, 103. 552 .  i 0 7  i ~ i i t l  557 .  i I I (1s tirc (;o\2ci-~iiliciii (~otic.  l\'c lii~vc 
considereti thc esccplions yoii cl~tini i i i ~ t l  reviewed ilic s~tbiniticd I-epi-esciirirtivc sainple of  
icii'onr~ation.' We iiavc also co~isitiei-ed c o n i n ~ e ~ ~ i s  siil~niittcd by the I-equestor. Sr,c Cio\,'l 
Code $ 552.304 (interested party may s~tbiriit comments staling wliy information should or 
should not be released). 

'\Vc asstinic tliat ilic "icjrrcsciilativc iaiiiplc" ol iccosds suhiiiilicd t o  tliis iii'iicc is ti-tily rc~?siisciiiati\'c 
of the rcqiicstcd rccords ;is a wliolc. See Opcn Recoids Dccisiliii Nos. 499 (1988). 497 (19881. 'l'liis o[)eii 
records lciter does not reacii, and tIicrefbre does not aiillrorizc thc wiihliolding of: ariy otlicr rcilucsicd rccoriis 
10  tlic extent thai those records coillain si~hstantially difl'irciii iypcs of iiii~r~iiatioii than tliai siihiiiiticd lo illis 
~lfficc. 
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Initially, yo~i  claim that some of the subinitted information coiisists of educatioii records that 
are protected by the Family Educalional Rights and Privacy Act ("FERPA"). 20 U.S.C. 
$ 1232(a). Recently, the United States Department of Ed~~calion Family Policy Coinpliance 
Office (the "DOE') informed this office that FERPA does not permit state and local 
educational authorities to disclose to this office; without parental consent, ~inredacted, 
personally identifiable information contai~ied in education records for the purpose of our 
review i n  the open recortls ruling process u;ider the Act.' Consequently. state aiid local 
eti~icational a~ithorities tli;it receive n recjriest for eti~~c:itioii I-ccoi-cis t'roiir ;I ineii1be1- o i  tlie 
public unties the Act niusl not siihinit ecIiic;i~ion recortls io this oifice i n  uni-edacted forni. tliat 
is, in a iorrrl ill which "j~crsoiiaily iilentific~ble inioriii;itioii" is iliscloscti. Sve 13 C:.F.R. 
8 99.3 (defining "personally identifiable information"). Y ~ L I  lhavr submitted. among other 
things, marked education records tliat you contend are protected by FERPA for our review. 
Becaiise our office is prohibited from reviewing education records to determine whether the 
appropriate markings were made, we will not address FERPA with respect to the information 
;it issue. We will, liowever, address the applicability of the remaining claimeci exceptions 
to the submitted information. 

Section 552.103 of the Government Code provides: 

(a) i~il'orination is cxccptetl Sroiii [requil-eil piihlic tlisclosiirc] S ii is 
information relatiiig to litigatiorr of a civil or criminal iiatui-e to which thc 
state or a political subdivisioir is or may be a party or to which ail officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Inio~-~iititioii rel;ili~>g 10 li[ig:rtio~i involvi~ig ti p \ ,c r~r~~icr r t t~ l  l7otly 01- a11 
officci- or cnrploycc 01' ;i ~o \~c~-n~ i i e~ i t ; i l  boil). is csccptetl I'roiii c l i s ~ l ~ s ~ t i e  
iiiidcl-S~ihscctioii (a) onlj if'tlic Iiligaiioii is j?ciitii~igor rcasoiiahly nnticipateci 
on the date tliat the requestor applies to [lie ofi'icei- ior public inl'ot-r~iaiio~~ for 
access to or duplicatioir of the information. 

Gov't Code $'552.103(a). (c). The district has thc burden of providiiig relevant fticrs and 
documents to show that the section 552.103(a) exception is applicable ii i  a particular 
situatio~i. The test fol- meeting this burden is a showing tliat ( I )  Iitigatio~~ is pcriding or 
rcasotiably a~iticipateci. cuitl ( 2 )  the iiil'ot-inntion at iss~ic is I-el;iteti to that Iitigotioii. b'nii). of 

T . .  I 1 .  I ~ ' ( J . Y .  Lc~cil Foiriitl.. O i S  S.\?r.?ti 470. 481 ('l'ex. App.-i\risti~i 1907. 
IIO l~ct.):  Ni~tiiil I. .  Noi~.st~ii PO.SI ( '0.. OSJ  S.M.Lcl 110. ? I2 il'cs. A ~ I J .  ---Ilo~istoii I 1st 

'A copy ol' lliis lcirei- inriy he t ~ u n d  oil ilrc atioriiey gcnc~11's wclisitc. (~i~~iiiiihlc (it litip://w\\,w. 
o;ig.st:itc.rx.iisiopiii~~~~en/ogFi-esoi~rccs,slil~iil. 
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Dist.] 1984, writ ref'd n.r.e.); Open Records Decision No. 55 I at 3 ( 1990). 'The district must 
irieet botli prongs of this test for iiii'oi-ii?ntioii to lbe eucepiecl untlei- 552.103(a). 

To establish tliat litigation is reasoilably anticipated, a goveriimenial body must provide this 
office "concrete evidence shocving that the claiili that litigation may ensue is inore than Inere 
conjecture." Open Records Decision No. 452 at 4 ( 1986). Whether litigation is reasonably 
anticipated must be determined on a case-by-case basis. Open Records Decisioii No. 452 
at 4 (1986). Concrete evidence to support a claim that litigation is reasonably anticipated 
may include, lor exaruple, tlie governrnental body's receipt of a letter containing ti specific 
threat to sue the governmental body fiorn an attorney for a potential opposiiig party. Open 
Recol-cis Decision KO. 555 ( 1990): .see, Open Records Decision No. 5 18 at 5 ( 1989) (litigation 
m~lst he "realisiically contemplated"). On iiie oilier hili~d, this ofi'ice has tletermincd ihat if 
an individual publicly threatens to bring suit ;igniiist ;I :ovcriinieirt;i hotly. hut docs iiot 
actually take ol?jective steps toward filiiig suit. litigaiioil is iiot rcasoiiably anticipatecl. See 
Open Records Decisioil No. 33 1 (1982). Furtlier. the fact tliat a potential opposiiig pariy has 
hired an attorney who makes a request for information does not establish tliat litigation is 
reasonably anticipated. Open Records Decision No. 361 (1983). 

In this instance, although you concede tliat iio lawsuit had been filed at the time the tiistsict 
received the request for information; you state that the i-equestoi- has filed coinplaiiits crgainst 
the district with four tiiffel-ciit agencies, as \veil as an ~nuliipie internal gi-ievances, all o f  
which \were filed prior to the tlistrict's receipt of the I-eqiiest. You inforni us thai some of 
these complaints riiitl grievnnccs challeiigc tlic tlisirict's compli~i~nce wit11 FERPA. B;~sed 
upoii your representations and the toialiiy of tlie cire~iiiistaiices presented, we concludc thai 
the district reasonably anticipated litigatioil on the date tliat i t  received tliis request for 
information. Furthermore; the district has explai~ied how tlie informatioi~ at issue relates io 
the anticipated litigation. Accordingly, wc conclude that the district rnay withhold the 
subi~iitted inforniation ~iiider section 552.103 of thc Goveriiineiit Code.' 

However, once the iiiformatioi-i at issiie has bccii obtaiiietl lhy all pariics to tile ;it~ticipatetl 
litigation thro~igli discovery oi- otlicr\visc. no scctioii 552.103(a) ii-iterest exists \vitIi respect 
to tlic inhi-motioii. Sci, Opeii Kcccii-tls Decision Nos. 340 (1982). 320 ( 1982). Thus, airy 
suhiuitted iiifoi- riat ti on rlirit l i r i i  eiliicr heel1 obtaiirctl fro111 or ~?roviclcd io all otlier pnriics in 
tlie airticipated litigatioii is 1iot exccpicil i'roni tiisclosui-e uiiclcr scctioii 552. 103(a) ;tilt1 niList 
be cliscloseii. FLII-ther, tile ;~l?plicahilily of  scciioii 552. lO.3(a) ciiiis oilce tlic Iitigatioil has 
concluded or is no ioiiger anticipated. See Attoi-iiey C;cneral Opinion MW-575 ( 1982): sro 
ctiso Open Records Decisioii No. 350 (1982). 

In summai-y. tlic siibmitted iilloi-ination may hc \vitliIicltl uiitlcr section 552.101 or thc 
Government Code. This siilingdoes iiotatltlrcss the applicabilityoSFERPA to tlic siih~i~itted 
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information. Should the district determine that all or portions of the submitted information 
consist of "education records" that must be withheld under FERPA, the district iniist dispose 
of that information in accordance with FERPA. rather than the Act. 

This letter ruling is limited to the particirlar records at issue in this request and limited to the 
facts as presented to us; therefore, this I-uling must not be relied upon as a previous 
determination regarding any othel- records or any other circumstances. 

This ruling trizgers inrpor-rant deacllines regartling the ri~iits and responsihilitics of' tlie 
governtnental bociy aiiti of the irequestor. For cxaiiiple. gavel-nn~ent:~i bodies 81-e prohibited 
from asking the attorney general to reconsider this ~.uling. Gnv't Cotic 5 552.30i(f). IS  tile 
governmental body wants to challenge this ruling; the governmental body must appeal by 
filing suit in Travis County within 30calendardays. Id. $552.324(b). In order to gel tire f~ill 
benefit of such an appeal, the governlnental body must tile suit within 10 calendar days. 
Id. $ 552.353(b)(3), (c). If the governrnental body does not appeal tliis riding and the 
governinental body does not co~nply with it, then both the recluestor and the attorney 
general have the right to file sirit against the governmental body to enforce this ruling. 
It/. $ 552.32 1 (a). 

I t  this ruling recjuires tile gavel-niiient;ii body to i-elease I o r  p:irt ol the I-cq~iestecl 
information, the governmental hotly is responsible for taking the next step. ijascd oil the 
statute, the attorney general expects that, upon receiving this ruling. tile go\:crninelital body 
will either release the p~iblic records promptly piti-suant to scctioii 552.221(a) of the 
Governiiient Code or file a lawsuit ch;illenging this ruling pursuant to section 552.324 of tlie 
Government Code. If the governrnental body fails to do one of these things, tlten the 
requestor should report that fiiilure to the attorney gei~eral's Open Government Motline, 
toll free, at (877) 673-6839. ?'he I-ecluestor may also file a complaint 1vit1-i tile district or 
coiinty attoi-ney. Icl. 5 552.3215!e). 

11' this ri~ling I-CCILI~SCS oi. p~l.i i i i t~ tlic go\~erii~rr~iit:~/ hod); to \~itiilroltl nil or soiiic oi' the 
requested iinfoi-niation, tlic i-ecluestoi- c;ili ;~pgeal tlini tlccision by suing tile go\~criiiirental 
body. Id.  8 552.321(a); Tr,xc~,s IJep't o/'Puh. Sc~/c,tx v. (;il/~r-c~iii/i, 842 S.W.2tl 408. 41 I 
(Tex. App.-Austin 1992, no writ). 

Please reinember that under the Act the release of informatioil triggerscertain procedures for 
costs iind charges to the requestor. IS records are releaseil i n  compliance wit11 this ruling, be 
sure that all cliarges for tlie inform;ition are at or below the legal aniounts. Questioiis or 
complaints ahoiii ovel--cliai-ging inlist he ilii-ecreti to Hatlassah Scl~loss ;ii ihc Oil'icc oi'ti-ie 
Atroi- icy Gciiei-xi at (5 12) 175-2497. 

Jf rhc governiiiciital bod);, tlic ~-ccji~c.stoi.. 01  any othci. I IC~SOII  j~iis (lt~cs!ioi~s oi. C O ~ ~ I I I I ~ J I ~ S  

about tliis ruling. they nray contact oui- oiiicc. Altho~~gti tlierc is iio :;tatiitoi-); ileatllii-ie for 
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contacting us, the attorney general prefers to receive any colnincnts within 10 calendar days 
of the date of this ruling. 

Iiolly R. Davis 
Assistant Attorney General 
Open Records Division 

Ref: ID#? 28 1997 

Enc. Submitted documents 

c: Ms. Diana Pharr 
2204 Westlake Drive 
Austin, Texas 78746 


