
G R E G  A B B O T T  

June 25,2007 

Mr. Brett Norbraten 
Open Records Attorney 
Texas Department of Aging and Dis;~bility Services 
P.O. Box 149030 
Austin. Texas 78714 

Dear Mr. Norbraten: 

YOLI ask whether certain inforrnaliott is subject to required pirblic disclosure uniier the 
Public Information Act (the "Aci"), chapter 552 of the Governinetit Code. Your request was 
assigned ID# 281988. 

The Texas Department of Aging and Disability Set-vices (the "iiepartmeiit") received a 
recluest for the tltree-page summary the department's cornmissiotier provided to lawmakers 
~.egardiitg a certain report. You claim that the requested infomatioil is excepted fi-on1 
disclosure under sectioiis 5'2.103 ; ~ n d  552.1 I 1 of tlic Govrrnilicnt Code.' We ltave 
considered the exccp~ioits yo11 clai~ri ;ind revicwed the suh~rtitted infonitation. 

Sectio~i 552.103 of the Govci-nmcnl Code provides in relevaiit part as follows: 

(a) Iiiformation is excepted Sroin [recjuired piiblic ciisclosure] i f  i t  is 
information relating to iitigritioit of a civil or crimirial natut-e to which tlie 
state or a political subdivisioii is or may be a party or to wlticli ail oil'icel- or 
employee oi'the state or a political subdivision, as a cotiseqitencc 01' the 
person's office or eiiiploynrent. is or may he a party. 

(c) Itit~~o~.iiiatioti rel;llitlg to litigriiioti itrvolvitig a govet-i-iitienial body or an 
officer or einployee of a govet-11t11ct1tal botly is excepicti irom tlisclosi~~-e 

'Aitiii,ugh Ihc dcparriiicnt c!:iiiiis iii:ri ilic siil~miitcd inl'oiiiiaiioii is cxccptcd ii-om disc!i>siiril iiirclcr 

c c l i on  552. 107 i~l ' ihc Gi)i,sinmcnt Ci~dc ,  yiiii 1iai.e 1io1 jiro\,idcil a r ~ i i ~ i i c n i s  uiiilcr iliis scctioii; tlicrcl'oi-c. \vc 
assuiiic iirc dep;ii-Iiiiciit has wiihdrewii its cI;~iiir iiiidei section 553.107. 
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under Subsection (a) only if the litigation is pendinz or reasonably anticipated 
on the date that the requestor applies to the officer for public infoririatioi~ for- 
access to or duplication of the information. 

Gov't Code S 55?.103(a). (c). A governmei~tal body 11:is the biirden of proviiiing I-clevant 
Siicts :iiid iloc~unelits to slio\v tliat tile sectioi? 552.103 exceptioti is applicable in a pal-ticular 

. . 
s i t ~ t i o ~ .  Tlle test Stor ~neetii~g this bi~rcien is a sliowilig that ( I )  Iit~gation was pending or 
reaso~iably anticipated on the date that the governmental body received the request for 
information, and (2) the infolmation at issue is related to that litigation. b'l~il,. ($T(!.T. Lmv 
Sclz. 1'. TCY. Legill Fo~tntl., 958 S.W.2d479, 481 (Tex. App.-Austin 1997; no pet.): Mocinl  
1:. Noi~stociil Post Co., 684 S.W.2cl 210,212 (Tex. App.-Hoiiston jlst Dist.] 1984. writ ref'd 
n.r.e.); Open Records Decision No. 55 I at 4 (1990). A goverilinei~tal body must ineer both 
psoi~gs of this test lor information to he excepted under section 552. I03 

To cstabiisli that litigatioi~ is seasonably ;inticipated. a govcs~~inetit;ri hody iiiust pi-ovide this 
ofi'ice "coi~cretr evidence sliowit~g that tlic claiiii tiiai litigation lnay ensue is mot-e tiian inel-e 
coiijecruse." Open Records Decision No. 452 at 4 (1986). \Vheil~er- litigatioii is rcrisoncthly 
anticipated must be determiiled on a case-by-case basis. See, id. Conci-ere evidence to 
support a claim that litigation is reasonably allticipated may include. k)r ex~imple, the 
governmental body's [receipt of a lettei- containing a specific titi-eat to sue the go\-ernmental 
body from ail attorney for apotential opposing party. S(,c Open liecords Decisioti No.  555 
(1990); sro ii/.so Open Records Decision No. 5 18 at 5 (1989) (litigation milst 1.e "I-e~ilistically 
conteniplated"). On the otller hand, this office has determined that. if an individiial publicly 
threatens to bi-ing suit ;~gaiiist a goveri~inental body but does not ~ictualiy take objccti\,e steps 
toward filing suit, litigation is not rcasoiiably anticipated. Scc Open Kecoi-ds Decision 
No. 33 I (1 982). Furtiler, the Lrct that 21 liotenti;~l oj>posiiig party lias l~ired :in attorney who 
i~iakes a reqiicst fos inform;itioii does not cstablisli ti13t litigation is reasonably anticipated. 
See Ope11 Rccortls Decision No. 361 (1983). 

In this instance, )IOU infor111 us illat at tile tiiiie o i  tlic request. tile dcj~:irtti~cilt  IS siil>ject 
to ~iclion by the liiiitetl Stales Depnrtlneiit of J~~s t i cc  (DOJ) undcl- ihc Civil Rigl?ts of 
Instit~itioi~alizcti I'ersoiis Act (CXIPA) . . . by virtiie o i  the UOJ's iiivcs!iga!ioii into ailti 
report o n  conditions at a jpiii-iiciilar statc school]." Yoii Suriher iniori~i us tliat thc UOI !ins 
tile ability to filc a lawsuit at any time uniicr CRlPA onti that C\>CII i l a  scttle~-iicnt agrcetlient 
is reaclicil, tile DOJ's usiisal custoin:il-y practice il l  CRII'A ii?vestigations is to filc l;i\\~suits 
to makc er~Soscc:ihie any sctilciiieili ag1-eeli7ciii rcaciieci. B;iscd npon yo~ir ~~el~:cseirr;itioi,s, 
1i.e coi~clutle tl?;it the dcpartiiicnt I-ensonaI>ly ;iiiticipatetI litigatioi~ on t l~e  date tliat i i  rcccived 
illis recjticst Sor itifortnatioii. Fiirlheriiiorc. upoii sc\'ieiv ol'tlie ii~Sorinatioii :ti issi~c niiil your 
representations. we fiiicl that the s~ih~iiittetl draSt sun1i11;ii-y of. a coiis~ilting expert's repoi-t 
prepared in  anticipation of review and potential litig;itioil liy tile DOJ I-elates to the 
anticipated litigation. Accortlingiy. wccoiiciudc that scctioti 552. I03 is geiici.;iliy ;ipplic;ihle 
to the siibniittcd infosmatioii. 
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However, once the informati011 at issue lias been obtained by all parties to the anticipated 
litigation through discovery or otheru;ise, no section 552.103(a) interest exists with respect 
to the information. See Open Records Decision Nos. 349 (1982), 320 (1982). Thus, any 
submitted inforinlition that has either been obtained froln or pr-ovided to all other parties in 
the anticipated litigation is not excepted from disclosiise tinder- section 552.lO?(a) aiid iiiust 
be disclosed. Further; the applicability ol' section 552.103(a) elids once the litigation has 
concluded or is no longer anticipated. See Attorney General Opinion MW-575 ( 1982): s c : r  
lilso Open Records Decision No. 350 (1982). As our conclusion is dispositive. we need not 
address your- arguinent under section 552.1 l I .  

This letter ruling is limited to the pal-ticuiar recoi-cis at issue i t ?  this request and liniited to the 
facts CIS . . preseiiizd to us; tlrerefoi-e, this I-tiling Inuit iiot be relied iipon its ;1 pi-evious 

deter~ninatioil regarding any other records or any otlier circu~iistances. 

This ruling triggers important deadlines regarding tlie rights and responsibilities of tlre 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.30l(f). If the 
governine~ltal body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 8 552.324(b). III 01-cler to get the fill1 

benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 6 552.353(b)(3), (c). If the governme~ital body does irot appeal this ruliirg ailti the 
go\,:eriimentcil body cloes riot co~nply wit11 i t ;  tlien both the requestor cnid tlrc attorney general 
have the right to file suit against tile governmental body to eiiioi-cc this isillin:. I t / .  

$ 552.321(a). 

If this ruling I-equires the governmental body to release ;11I or part of the I-equestecl 
information, the governmental body is responsible for taking tile next step. Based on the 
statute. the attorney general expects that. upon receiving titis riding, the goveriinlcntal hociy 
will eitlier I-elease tlie public records proinptly pursilant to section 552.221(;1) 01' the 
Government Code or file n li~wsiiit challenging this ruling pursuant to section 552.124 ofthe 
Goverr?mcnt Cotle. If tile gouci-riinciri;~I 11ody Ji~ils lo tlo one o i  Owe  tliings. illci~ the 
secjticstoi- slioiild I-cport that lailiirc to ilie attoi-trey gcircr;il's Opcn (hvcr-n~ncnt Notline; 
toll free, at (877) 673-6839. Tile rcc1~1es!or may also file ;I coi-i~plaint \villi ilie tlistsict or 
county attorney. Iri. 552.32 1 5(e). 

If this ruling I-eijiiires or permits the governrriental hotly to wilhl~old all or- sonic 01' the 
req~~ested information, the reyuestor can appeal ihat decision by suing the go\~crnnrental 
body. Iti. 5 552.321(a): Yi:xiis De1~'t of Ptth. Suj'eiy 1,. C;iihreriill, 842 S.W.2tl 408, 41 1 
(Tex. App.-A~istin 1992. no writ). 

Please reincinbei- tliat uniiei-tile Act tlic rclcasc oiiitioi-liiiiiioii ti-iggei-s cei-raiii ~~~-oci ' t l~ircs  lor 
costs anti cliarges to t l~e iciji~zstor. I S  rccorils ;\re ielcased iii coinpliailce \i.itli t l r i \  riiiing, be 
r e  I I c l ~ r e s  o r  c I I I I I I I I ~  I I o I I I r o  (J!~csiioiis oi- 



Mr. Brett Norbraten - Page 4 

complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the governme~ital body, the requestor, or any other person has questions or comments 
aboiit this ruling, they inay contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefel-s to receive any comments within I0 calendar days 
of the date of this ruling. 

Sincerely, 

Debbie K. Lee 
Assistant Attoriiey General 
Open Records Divisiori 

Enc. Submitted documents 

c: Ms. Terri Langf'ord 
ReportcriStatc Desk 
Houstoii Chronicle 
801 Texas Avenue 
Houston, Texas 77002 
(wio enclosures) 


