
G R E G  A B B O T T  

June 25, 2007 

Ms. Cat-ol Lollgoria 
U~iiversity of Texas System 
201 West Seventh Street 
Austin, Texas 78701-2902 

Dear Ms. Longoria: 

Y ~ L I  ask ~vhetl~er certain inforination is sirhject to required public disclosure under the 
Public Information Act (the "Act"). chapter 552 of tlic Go\2et-n~~~ent  Code. Your request was 
assig~~ed ID# 28 1836. 

The University of Texas Health Science Center at Houston (the "uniuersity") received a 
request for "contracts, purchase ordet-s, end user license agreements, I-enewals, and other 
documents pertaining to agreements or licenses" betiveer1 the university and Eclipsys. The 
university raises no exception to disciosiire of the subinitted information on its own behalf. 
I-iowever, you indicate that the submitted information rnay be subject to, third party 
pt-oprietary interests, and thus, pursuant to section 552.305 of the Government Code, yo11 
have notified Eclipsys of the request and oi'the company's right to subrnit arguments to this 
office as to why the inlormution slroultl not be released. Sre Gov't Code 8 552,305(d); .scJc: 
oiso Opeti Records Decisioii No. 542 (1990) (cietet-mining that statutory predecessor to 
sectio~r 552.305 pertnits governmental body to I-ely on interested third pal-ty to raise arid 
explain applicability of exception to disclosure under i ~ i  certain cii-cumstaiices). We lia\je 
reviewed the argirrnents and submitted informatioii. 

Initially, we note that tlie subiilitted "llpgrade Project Scope Document" was created after 
the university's receipt of this recluest for ilifot-mation. Because this itiformation was created 
after tlie i~tri\!e~-sity's receipt oftlie request; it is not eiico~iipassed by tire request. S'c, Ecuil. 
Oppoi-tririities Llri,. C'oip. I,. Bii,stiii~~criric. 562 S.W.2cl 266 (Tex. Civ. App.-San Antonio 
1978. wt-it d i s~~ i ' d ) ;  Ope11 Kecortis ilecision Xo. 352 at 3 (, 19%) (govet-iimciital hotly not 
t-ec~uireil lo tiisclose infot~tiintion [hilt ilitl not exist at the time request was received). 



Ms. Carol Longoria - Page 2 

Accordingly, this document, whicli we have marked, is not responsive to the request, and 
need not be released. Moreover, we tlo not address such information in this ruling. 

Eclipsys argues that some of the remaining information is excepted fi-om disclosiire under 
section 552.1 10 ol'the Government Code. Section 552.1 10 protects: (1) trade secrets, and 
(2) commercial or financial information ihe disclosure of which wo~ild cause substantial 
competitive harm to the person from whom the information was obtained. See Gov't Code 
$ 552.1 10(a), (b). Section 552.1 lO(a) protects the property interests of private parties by 
excepting from disclosiire trade secrets obtained from a person and privileged or confidential 
by statute or judicial decision. SCP GOV'I Code $ 552.1 IO(a). 

A "tr:icie secret" lriay consist of any I'orrniila, pattern. device or cornpililtion of infor-inatioii 
which is used in one's business. and which gives [one] an opportunity to obtain an advantage 
ovel- competitors who do not know or use i t ,  1L iiiay he a formula for a chemical compound, 
a process of maiiufi~ct~~ring, treating or preserving materials, apatrern for a machine or other 
device, or a list of customers. It dirfers froin other secret information in a business in that 
it is riot siniply information as to single or ephe~ner:il events i n  the conduct of the business, 
as for example the ainount or otlier terms oi'a secret bid for a coiltract or the salary of certain 
employees. . . . A trade secret is a process or device for continuous use in the operation of 
the business. Generally it relates to the productiori of goods, as fog- exarnple, ;I in;ichine or- 
formula for the production of an article. It may, howevei-, relate to tlte sale of goods or to 
otlier operations in  the business, such as a code for determining discoiints. rebates or other 
concessions i n  a price list or catalogue, 01 a list of specialized customers. or a iitethod of 
bookkeeping or other office management. 

RESTATEMENT OF TORTS $ 757 cmt. b ( 1939): ser ( t i so  Hyde COT/). v. Huifi~zes, 3 14 
S.W.2d 763, 776 (Tex. 1958); Open Records Decision Nos. 255 (1980). 232 (1979), 217 
(1978). 

There are six factors to be ~isscssetl i n  tleterniiiiing \vlielher infoi~mntioii q~ialifies as a 
trade secret: 

(1) the cxtent to whicli the inforiiiation is known outside of [tire company's] 
business: 

(2) tire extcnt to which it is known by cinployees :inti others involved in [the 
conipaiiy'sj biisiness: 

(3) tile extcnt of nie;lsurzs ttihcii hy [Lire coiiipairy] to guai-d tire seci-ecy of the 
information; 

(4) the v a l ~ ~ e  of the iiiformation to [the company] ancl to [its] competitors: 
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(5) the amount of effort or money expended by [the company] in developing 
this inforination; anti 

(6) the ease or difficulty with which the information could be prctpci-ly 
acq~iired or duplicated by others 

RESTATEMENT OF TORTS $ 757 cmt. h (1939); see also Open Records Decision 
No. 232 (1979). This office must accept a claiin that information subject to the Act is 
excepted as a trade secret if a primizfilcie case for exemption is made and no argument is 
submitted that rebuts the claim as a matter of law. Open Recorils Decision No. 552 (1990). 
However, we cannot concliidc that sectioir 552.1 lO(a) is crpplicable unless i t  li~ns been shown 
tliat the infoi-~iiatioii meets tl-ie ciel'iniiio~i o t ; ~  trade scci-ei and tile ineccssa~-y S~nctors li;~ve been 
demonstrated to establish a trade scci-et ciaitri. Ope11 Records Decision No. 402 ( 1  981). 

Section 552. IlO(b) protects "[cJommercial or financial information for which it is 
demonstrated based on specific factual evidence that disclosure would cause substantial 
competitive harm to the person from wliom the information was obtained[.]" Gov't 
Code 3 552.1 10(b). This exception to disclosure req~rires a specific factual or evidentiary 
showing, not conclusory or generalized allegations, that substantial competitive injury would 
likely result from release of the information at i s s ~ ~ e .  Gov't Code 9 552.1 10(b): st7e n/so 
hiciioricii Pcri-1c.r & Cor~.reri.ritioii A.ss'ii I:. hilol-lor,, 498 F.2d 765 (D.C. Cii-. 1974): Open 
Records Decision No.  66 I ( 1999). 

Upon review, we find that Eclipsys has notestablisheci that any ofthe remaining inionnation; 
which consists of general company iirforlnation and infonnation particular to this bid, is 
excepted from disclosure as either trade secret information under section 552.110(a) or  as 
coinmercial or financial information the release of which worild cause the company 
substantial coinpetitive harm under section 552.1 lO(b). See Restatement of Torts 6 757 emt. 
b (1939) (information is generally not trade secret unless i t  constitutes "a process or device 
for c o n t i n ~ ~ o ~ ~ s  use in the oper;~tioii of the business"): Open Records Decisibn No. 3 19 at 2 
(1982) (finding infoririation i-claiing to organization. persoii~iel. inarhet stuclies. pi-ofessional 
~rel'ese~~ces. q~~;nlifications. cipei-icirce. aiiil pi-iciing not excei~teti iinder seetioil 552.  I 10): scjc, 
cilso ORD G O 1  at 5-6 (sectioii 552. i lO(b) recjuires specific S~ictual or cvidentiary showiiig. 
not conclusoi-y or generalized allegalio~is, illat suhstanti:nl co~npetitive injury would likely 
result f ro~n release of information). Furthei-, we note that some ofthe infonnation Eclipsys 
seeks to withhold consists of pricing information related to its contract with the university. 
Pricing information pertaining to a particular contract is genel-ally not a trade secret because 
it is "simply information as to single or epiiemeral events in the conciuct of the business," 
rather than "a process or device for- continuous use in the operation of the business." 
Restatement 01' Torts 3 757 cmt.b ( 1939): .see c i l so  il~ifliiies. 3 14 S.W.2d ;it 776; Open 
Rccorcis Uccisioii Kos. 310 at ?. 106 at -3. Also. pricing iiiSoriii;ition oS a go~crni~iei i t  
coiitracto~-. siicli ;IS Eclipsys iii illis iiistaiicc. is ge~~cr;~lly 1101 escepteii under 
section552.i iO(1t). Sec Opcii Rccortls Dccision Nos. 514 (iO8R) (jtlihiic lias interest in 
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knowing prices charged by government contractors), 494 (1988) (requiring balancing of 
public interest in disclosure with competitive injury to company). See also Freedom of 
Information Act Guide & Privacy Act Overview, 219 (2000) (federal cases applying 
analogous Freedom of Information Act reasoning that disclosure of prices charged 
government is a cost of cloing business with government). Therefore. we concliicie that none 
of the information Eclipsys seeks to witlihold is excepted fi-om clisclosure iindei- seeti011 
552.1 10. 

We note that the submitted information contains bank account and routing numbers. 
Section 552.136 states that "[n]otwithstanding any other provision of this chapter, a credit 
card, debit card, charge card, or access device number that is collected, asse~iibled. or 
iilaintaiiied by or for a governmental body is confidential." Gov't Code $ 552.136(b). The 
university must withhold the bank accoiint and routing numbers we have marked under 
section 552. 136 of the Government Code. The reinai~ii~ig iiiformation rnust be released to 
the requestor. 

This letter ruling is limited to the particulal- I-ecorils :it issue ii? this recjuest aiid li~iiited to the 
facts as presented to us; therefore, iliis ruliiig must not be I-elied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
gover~imental body and ofthe requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 8 552.301(1). If the 
governmental body wants to challenge this ruling, the goveriiincntal body must appeal by 
filing suit in Travis County within 30calendar days. In'. 8 552.324(b). In order to get the f111l 
benefit of such an appeal, the governinental body must file suit within 10 calendar clays. 
161. 6 552.353(b)(3), (c). If the goveriirne~ital body does iiot appeal this ruling and the 
zover~ime~~tal body does not co~npiy with it, then both the I-equestor anti tile attorney - 
general have the right to file suit against the government;ll body to enforce this ruling. 
Id. 5 552.321 (a). 

If this ruling requires the governmental body to release all or part of ilic I-equested 
informatioil, the goveriimental body is responsible for taking the next step. Bnscd on the 
statute, the attorney general expects that. upon receiving this I-iilirig. the governineiital body 
will either release the public recortls promptly pursuant to section '52.221(a) of the 
Government Code or file a lawsuit challengiiig this riiling pursuant to section 552.321 oi'ilie 
Govel.iiment C:ocic. If tlle govcrii~iienial body Sails to do one oS tl~ese tliiiigs. tl1e11 the 
recluestor shoirld repoi-t thai l'ailure to the iittoi-ney general's Ope11 Govern~iieiit Hotiiiie. 
ioll free. at (877) 673-6839. The rei~~~cstoi- may also file LI coiiiplaini with the district or 
county attorney. I d .  6 552.3215(e). 

If  this ruling rccjuires or per~nits the governmental body to ~vitiil~old ill1 or s0111i' of the 
req~~csted iiifi>mation, the requestor can appeal t l i i~t  decision by sui~ig the g~\~ei-ni-rrent;il 
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body. kii. $ 552.321(a); Texizs Dep' f  of Pl~b. Sr4fcfj v. Gilhicwtlz, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, [he requestor. or any other person has questions or comments 
about this ruling, they may contact our office. Although these is ilo statiitory deadline ibr 
contacting us, the attorney general prefers to receive any comnleiits wititin 10 calendar days 
of the date of this ruling. 

Sincerely, 

Justin D. ordon 
Assistant Attorney Geneva1 
Open Records Division 

Ref: LD# 28 1836 

Enc. Submitted documents 

c: Mr. Evan Schaffer 
Revolutionary Software 
13 1 Rathburn Way 
Saiita Cruz: CnliSoriiia 95062 
(wlo enclosures) 

Mr Bill Shuman 
Regional Vice President 
Eclipsys Corporation 
5215 Nortlr O'Conner Boulevard, Suite 200 
Irving, Texas 75039 
(wlo enclosures) 


