
ATTORNEY GENERAL OF TEXAS 
~- 

G R E G  A B B O T T  

June 26,2007 

Mr. Pete Eckert 
Wolfe. Tidwell & McCoy, L.L.P. 
3960 Broadway Boulevai-tl, Suite 205 
G~~sl~tiici. T C X L I ~  7.50M3 

Dear Mr. Eckert: 

You ask whether certain information is subject to required p ~ ~ h l i c  disclosure under the Public 
Information Act (the "Act"), chapter 552 of the Governinelit Code. Your request was 
assigned ID# 282 18 1 .  

Tile Seis I.iigoh t'tilir)' Distiict (tlic "tlistricr"). \vlijrli yoii rcpic~i.iit. recei\ctl a rcc~c~est i'ol- 
itiformation I-elated to a proposeti ;igsceiiieiit between tlie ilistrict ;111d lieaity Capital La 
Mirada, Ltd. ("Realty Capital"). You seek to ivithliold the I-equested inforination unties 
sections 552.107 and 552.1 1 1 oftlie Govei-nment Code.' We have considered the exceptions 
you clairn and reviewed the submitted in1~'ormation. 

Section 552.107(1) of the Government Code protects information coming within the 
attorney-client privilege. When asserting the attorney-client pi-ivilege, a governmental botly 
has the hurclen ofproviding the necessary facts to cleiiiarrstratc the elernents of the privilege 
in  order to ivitlilioltl tlic inSo~.m;~tio~i at issue. Open Records Decisioii No. 676 at 6-7 (2002). 
First. ;i go\~ei.iii~~eiit:~l boil\ ~ i i i ~ i t  tlcmo!isti;iie t1i:it the iiiloriii:~tioir coiistitutes or iiociit-iients 
a co~iiiiruiiicuiioi,. 1 .  i t  7 Sccviitl. tlic coiniir~iiiicatioii ir~i~st liai,c bee11 inlade "l'os tlie 
purpose oifacilitatitig the trendition ofpi-okssional legal services" to the client govesnmental 

'Yoti also claim that the snbn~ilied ii~ic~rtnaiion is excepied fsoin disclosure under section 552.101 of 
tire Govci-nirient Code in coiljunciion with rrtlc 501 of tire l'exrrs Rules oI'E\.idencc. However. as thc subinitted 
iiifosntation is i ro t  suhiczt to section 552.022 of  the C;o\,cmment Ci~dz, iillc 503 does inot apply i i i  this inslance. 
See Opcii Rcci,iils Dvcisioii No. 676 ;I! 4 12002). Moi-eo\'ci-. i-iile 501 docs i i o t  l';ill \vill~iii lire pur\'icw 01' 
scciii,n 552. I 01. I ( / .  at 2.  
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body. TEX. R. EVID. 503(b)(l). Tlie privilege does not apply when a11 attorney or 
representative is involved in some capacity other than that of providing or facilitating 
professional legal services to the client governmental body. III r(, 7i,.rii.s Furt71er.s I~zs. Exch., 
990 S.W.2d 337, 340 (Tex. App.-'rexnrkana 1999, orig. proceeding) (attorney-client 
privilege does not apply if attorney acting in a capacity other than that of attorney). 
Govern~nental attovneys often act in capacities other than that of professional legal counsel, 
such as administrators, investigators, or managers. Thus. the mere fact that acomm~~nication 
involves an attorney for the govelnment tloes not dernonstrllte tliis element. Third, the 
privilege applies only to comm~1nicatio11s between or among clietits, client representatives, 
lawyers, and lawyer representatives. TI!x. R. EVID. 503(b)(l)(A), (B). (C), (D), (E). Thus, 
a governmental body must inform this office of the identities and capacities of the 
individuals to whom each co~nrnu~lication at issue has been made. Lastly, the attor~~ey-client 
privilege applies only to a coi~jiilc~r~ticli communication. id. 503(b)(l), meaning i t  was "not 
intended to be disclosed to third persons other thtiir those to ~vhoiii disclosiirc is 111;ide i n  
furtherance of tlie'rendition of professio~ial legal services to the clielit or those reasoilably 
necessary Sol- tlie transmission of the communication." Iri. 503(a)(5). Whether a 
coinrn~rnication meets this definition depends on tlie illretit of the parties involved at ihe time 
the infor~iiation was communicateil. Oshonle v.  .Iol~ri.sori, 954 S.W.2d 180, 184 (Tex. 
App.-Waco 1997, no writ). Moreover, hecausc the client may elect to waive the privilege 
;it any titne, a governmental body intist explain that the confitientialiiy of a comnruiiication 
has been maintained. Section 552.107( I )  generally excepts an oitirc comlii~~nicatio~i that is 
dernonsti-ateii to be pi-otected by tile iiitosiiey-clieiit privilege u~ilcss otherwise waived by the 
governme~ital body. See Hlric, i'. D~,Slrcizo, 922 S.W.2d 920. 923 (Tex. 1996) (privilege 
extends to elitit-e comm~inication, iiicliiding facts contained tl~erciti). Llil~ile you assert that 
the subtnitiecl information constitutes a privileged i~Ito~-~iey-clier~t coi~im~~nic;rtioli, you 
acknowledge that the submitted inforination "is being Ireviewed by tile otlicl-co~itracting party 
. . . .'' Y ~ L I  have not established that Realty Capital is a client. client representative. lawyer, 
or lawyer representative or that Realty Capital has acoinrnorl interest with the district. Thus, 
we find that you have failed to detnoiistrate that tlic submitted information doclirnents a 
co~il'iclcntial coiiimiinication . Thcrefol-e, the subniittecl infor~natioii inay 1101 be witllheld 
under section 552.107(1). 

You also claini tlint the siibmitteil i ~ l o ~ ~ i t i o ~  is cxccptcd iron, t1iscIosu1-c under 
section 552. I 1 I of tlie Governiiicirt Cotlc. Scction -552, I i I esccpts froiii lxiblic tlisclosure 
"ail interageiicy or intraagcncy ~neinorai~dui~i or letter tliat woultl iioi he a\,aili~blc by law to 
;ipa~-ty in litigation will) the iigciicy." ';ov3t Code 5 552. I 1 I .  Section 552. I I 1 cliconipasses 
tire deliberative process pri\rilegc. Sre Opeti Recorcls Dccisioti No. 615 at 2 (1093). T'he 
purpose of section 552.1 1 1  is to pt-otect advice, opirrion. 2nd recommendation i n  the 
decisional process and to encourage open and frank cli.scussion i l l  the de1iber;itjvc process. 
Soi,A~r.stii~ 1,. Cily of'Sciri Aiztoriio, 630 S.W.2d 391. 394 (Tex. Ap~~.-Saii A~itoiiio 1982. tio 
writ): Open Iiecol-ds Decision No. 538 ;it 1-2 ( 1090). 
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In Open Records Decision No. 615, this office re-examined the statutory predecessor to 
section 552.1 1 1  in light of the decision in Texas Department of P~lhlic Sufi.ty v. 
Gilf~reatlz, 842 S.W.2d 405 (Tex. App.-Austin 1992, no writ). We determined that 
section 552.1 1 1 excepts from disclosure only those internal communications that consist of 
advice. reconrmentiations, opii?iotis. and othermaterial reflecting tlic policymakiiig pl-ocesses 
of the gavel-rit~rcntal body. .So(, Open Rccoi-ds Decision No. 615 :il 5. ,<\ go\;eriili>ent:!l 
hotly's poiicyiiiahiiip I'ii~ictioi~h do iiorciicotnp;iss roiiri~ic iiiicl-ii;iI ;ltii-iiiiiisti-;iiivc or pi'i\cinnel 
mattel-s. and ilisclos~~re oS informution ;iho~it such matters will i i ~ i  iiiliibit free itiscussion of 
policy issues among agency pel-sonnel. It!.; set, cc!co City c</'Gcir/ci~id I :  Tiir IIci!lr~.s Morniflg 
N(:i.vs. 22 S.W.3d 351 (Tex. 2000) (section 552.1 1 1  not anolicable to oersonnel-related , . . . 
communications that did not involve policymaking). A governmental body's policymakiiig 
functions do include administrative and ~ersonnel matters of broad scoDe that affect the 
governmental body's policy mission. See Open Records Decision No. 631 at 3 (1995). 
Further, section 552.1 1 1  does not protect facts and written obse~.vations of facts and events 
tliat arc sevel-able ti'oin advice. opinions, allti recoi~i~nendatiui~s. .SIY Opcri Recol-cis Decision 
No. 615 at 5 .  But i f  factual itiioi-tn;ttion is so incxit-icahly ii~tert\\,itiecl with ninterial 
ii~voiving iidvicc. opinion. or rccoiri~nciitl~itioti as to in;ike scviri-ancc of tlic i';ictual data 
iiiipractical, ihe t j c t ~ ~ a l  itiibrniation also m;iy be ~vithfielci i~nder sectio~i 552. I 1 I .  Svr Ope11 
Records Decision No. 3 13 at 3 (19X2). 

This office has also concluded that a preliminary draft of a document that is intended for 
public release in its final form necessarily represents the drafter's advice, opinion, and 
~.ecommendation with regard to the form and content of the filial document, so as to be 
excepted fi-orn disclosure untier section 552. I 1 1. Ser Open Records Decisio~i No. 559 at 2 
(1 990) (applying staiutory PI-edecessoi-). Scctio~r 552, I I 1 protects I';ictiial i~~f'ol~niation i n  the 
d ~ f t  that also will he incluclcct ici tlic fiii;il \'crsioii of the dociimeiit. See it/ .  ai 2-3.  Tlms. 
scctioli 552.1 I I eiicompashcs tile ciitii-c co~itciiis. i t i l ~ ~ i ~ i  c~~iiiiiciirs. ~~~iclerliiii~ig, 
deletions, and proofreading ~~ i s rks .  o l  ;I p~-elinii~~:~ry ciraft oS a policyiiinhin:2 ctociimcni that 
will be released to the public i n  its Iinai form. See ici. at 2. 

Further, section 552.1 1 I caii encompass cornm~~nicatioils betvvce~? a governmental hody and 
;I third party consultant. See Open Records Decision Nos. 631 :it 2 (section 552.1 1 I 
encompasses information created for governmental botty by oiitside coi~s~il ta i~t  acting at 
govcl-nmci~tal body's request and performing task that is within governmental body's 
tiuihority). 561 at 9 (1990) (scciioii 552.1 I I cncoir1l)asses corrnnunicatio~is \vitli party with 
\vhicli go\,e~-iii?icilraI hotly li:is privity o f  inieresi or coiiiinoir iiclihcrati~c 131-occss). 461- at I ?  
(19x7) (seciioii -552.1 I l applies lo n~cii~or;i~id:i picparctl Ihy ~ovcrninciit;lI lhoity's 
consiiltants). F(>i section 552. I I I to apply it1 sucli i~ist;i~iccs. the goveriinrcnial hotly  nus st 
itlentify the third party and expla i~~ the nature oiits relationship with the goveri~inet~tal hody. 
Section 552.1 I I is not applicable to a communication between the govei-nmental hocly and 
a third party unless the governmental body establislres it has a privity of interest 01- common 
deliberative process with the third party. SP(, ORD 561 at 9. 
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You contend that thesnbmitted information is protected by the deliberative process privilege 
and excepted from disclosure uncler section 552.1 1 1 .  You state that the submitted 
infot-mation consists of an agreement tliat "contemplates extension of the district boundaries, 
a clear matter of policy." However, as noted above, tlie submitted information was 
communicated with a party with whom you have not demonstrated the district shares a 
privity of interest or common deliberative process. Therefore, we conclude that the district 
may not withl~old the submitted information under section 552.1 1 1 .  As you claim iio other 
exceptions, the submitted ini'ormatioii must be released to the requestor. 

, . I his ruling triggers impel-tant cleatilines regarcling the rights and responsibilities of the 
governmental body and of tlie requestor. Fol- example. govern~nental bociies al-e prohibited 
from asking tile attorney general to reconsider tliis ruling. Gov't Code 8 552.301 (1). If the 
governmental body wants to challenge this ruling. tlie governinental body must appeal by 
filing suit in Travis County within 30calendar days. Id. $ 552.324(b). In order to get the f~ill  
benefit of such an';ippeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmetital body does not appeal this I-uling anit the 
governmental body does not comply with it: then both the I-equestor and the atiortiey 
general have tlre riglit to file suit against the governmental body to enforce this ruling. 
I [ / .  5 552.32 I (a). 

If this ruling reqiiires the goverii~nentai body to release ;ill 01- part of tlie rccjuestecl 
infonnatjon, tlie governmental body is responsible fol- taking tlie next step. Based o n  the 
statute, the attorney general expects tliat. upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) 01' the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things. then the 
requestor should report that failure to the attorney general's Opeii Govel-nmeiit Ilotliiie, 
toll TI-ee, at (877) 673-6839. The recluestor may also file a complaint with the district or 
connty attorney. Id. $ 552.32 15(e). 

If  this riding I-ecluires or pel-mits the governmental body to withhold all 01- some of the 
~reqilcsted information, the requcstot- c;~i-i appeal that dccision by suing the governiircntal 
bocty. Id .  $ 552.321(a); 7?x[l.s Lfrp'f i ! f 'P i i / ~ .  S'c!fi,t), is. C;ii/~r-ecifh. 842 S.W.2d 408. 41 1 
(Tex. App.-Austin 1992_ no writ). 

Please I-cinemher I1i;it under tlic Act the rcle;rse of information triggers cei-taiii proccilui-es Sol- 
costs and charges to the requestor. If recol-ds are relcesed in coinpliance with this r-uli~ig. he 
sure Ll-iat all chat-gcs Tor the infori-ilatioii are at or below tlre legal aiiioiints. Q~~estiolis oi- 
coinplaints about over--ciiargiiig niust he directed to Hadassah Schloss at the Office of the 
Attorticy Cieneral at ( 5  12) 475-2497. 

If the go\~erii~-iierrt~tl botly. tlic recji~estoi-. or atiyothcr pei-son has quesiioi?~ or coi-ii~~ients 
aboiit tl-iis r u l i ~ ? ~ .  they inay co~it;\ct our oifice. ,4ltlioiigh tlicrc is n o  st;ituiory ticadline for 
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contacting us, the attorney general prefers to receive any comments within I0 calendar days 
of the date of this ruling. 

Sincerely, 

L. Joseph Jaines 
Assistant Attorney General 
Open Records Division 

Enc. Subiliittetl docuinents 

c: iMr. John Spencer 
404 Carriage Trail 
Wylie, Texas 75095 
(wlo enclosures) 


