
G R E G  A B B O T T  

June 26,2007 

Mr. Mike McMillen 
Assistant City Attorney 
City of A~narillo 
P.O. Box 1971 
Amarillo, Texas 79 105 

Dear Mr. McMiileil: 

You ask whether ceriain information is subject to I-equireci public disclosui-e under the 
Public Information Act (the "Act"), cllapter 552 of the Government Code. Your request was 
assigned ID# 28235 1 .  

The Amarillo Police Department (the "department") received a request for a specified 
offense report concerning a sexual assault. You claim that the requested infortnation is 
excepted rro111 disclosure under section 552.101 of the Government Cotle. We have 
coilsidereti the cxceptio~? yon claim ail<! reviewed the subniitted iilfoi-ii1atioii. 

liiitially. cve inust ;lddress Llic de~,asi~i~oii 's  ohlig:ilioris iiiii!cs seclioir 552.301 oi' tile 
Goveriiinent Code, which prescribes the pn~cedures that a governinental body must follow 
i n  asking this oi'llce to decide whether requesteii information is excepted from public 
disclosure. Gov't Code $552.301(b). You state that the department received tlic request for 
information on April 3,2007. Thus, tile tenth business day afier the department I-eceived the 
request was April 17,2007. Theenvelope in  which thedepartment's request for a I-uling was 
subinitled bears a postmark date of' April 18, 2007. Ser id. $ 552.308 (describing rules for 
c;iIculaiing submission dates of docun~ents sent via first clciss Uilited Slates ~ i r ; l i I .  coriimon 
01- coutracl cal-I-iei-. o r  ilitci-;igei~cy ii i : i i l ) .  Coriseqiicnily. ilie iic~)art~iiciit did riot rcquest a 
riilirig scfa~Iiii$ ilic i~i!-iiii~ltci! i ~ ~ l ' o ~ ~ ~ i ; i i i ~ ~ i ~  \ i . i t I i i i i  tcii i)ii~riicss il;iys ;ii!tl. iliiis. kiiieil to 
coinply with ilic proccd~is;il reij~iis~~iiriiti of sectio~, 5511.301 of the Governiiic~lt Coiiu. 

Pursuant to sectio~i 552.302 of the Govci-r~ment Code, a governmental body's failure to 
comply with the procedural requirements of section 552.301 results in the l c p l  presumption 
that the rccjuested inforrnatioii is public and must be released uriless the governlnelltal body 
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demonstrates a compelling reason to withhold tile information from disclosure. See Gov't 
Code $ 552.302; H(117cock v. State Ed. of Itzs., 797 S.W.2d 379, 381-82 (Tex. 
App.-Austin 1990, no writ); Open Records Decision No. 3 19 (1982). A compelling reason 
exists when third-party interests are at stake or when information is confidential under other 
law. Open Records Decision No. 150 (1977). Sections 552.101 of tlie Government Code 
can provide a cotnpelling reason to overcome this presumption: therefore, we will address 
your argutnenis under this exception. 

Section 552. 10 1 of the C;overni-iient Code excepts froiri tlisclosure "ini~riniilion coilsidzr-ed 
ro be confidznii;~l by law. either con\liiiitioii;il. sraiiitosy. or lbyluilicial tlccisio~i." Gov't 
Code $ 552.101. Section 55L.IOI encompasses tlie docirine of common law pi-ivacy, which 
protects information if ( I )  the information contains highly intimate 01- embarrassing facts the 
publication of which would be highly objectionable to a reasonable person, and (2) the 
information is not of legitimate concern to the public. Inclus. Foilrzd. v. Tex. 1ndu.s. Accideizt 
Btl., 540 S.W.2d 668, 685 (Tex. 1976). The type of information considered intimate and 
embarrassing by the Texas Supreme Court in Itzdilstricri Foun~fution included information 
relating to sexual assault, pregnancy, mental or physical abuse in the workplace. illegitimate 
ciiildren. psychi;~tc-ic treatment of mental disorders, ilttei~ipted suicitle. and injuries to sexual 
organs. Id. at 683. 

111 Open Records Decision No. 393 (1983); this office concludeti ihnt, generally. only that 
information which either identifies or tends to identifi a victim of sexual assault or other 
sex-related offense may be withheld under common law privacy: however, because the 
identifying information was inextricably intertwined with other releasable information, the 
governmental body was required to withhold the entire report. Open Records Decision 
No 393 at 2 (1983); see Open Records Decision No. 339 (1982): see trlso Moi.ci1rc.r iz. Ellerz, 
840 S.W.2d 519 (Tex. App.-El Paso 1992, writ denied) (identity of witnesses to and 
victiiiis ofscxi~al lial-assnient \<:as highly intimate orcinba~-rassing inSo~-ii~atio~i and piihlic did 
not have 21 legitinlate inierest i n  sucli inSol-marion): Opcn Records Ilecisioii Ne 440 ( 1986) 
(tlelniletl tiescrilbtions of sex-ioi~s scxuul oifcnscs niiist be witlhhcld). The ~-eilucslor iii this 
case kno\vs ihe identity ol'tlie ;illeyecl victiiii. M'c believe tl~ai. in  ri-ris instatice. witl~holding 
only identifying inSol-mation from tile requestor \vould not presel-ve the \,ictim's common law 
right to privacy. We concliide, therefore., that the department must withhold the entire 
offense I-eport pursuant to section 552.10 1 .  

This letter riiling is liiiiited to the particulai- I-ecol-cis at iss~ie in  this reqiiest ancl limited io the 
facts as presented to us; therefore, iliis ruling must not be I-cliccl upon ;IS ;I pl-evious 
detcrininatioll I-egarding any ot1ie1- records or any otliel- circunistanccs. 

This  ruling it-iggcrs i~npol-iani de;idIincs i-ega~-ttin: tlic I-ights ; I I I ~  scsponsibilities of the 
go\:clnti~eiiial hotly anct of the I-cqiiesiol-. For cx;iiiipIe. govcrn~iieiit:~I boclies at-e pi-ohihited 
Srom asking tlic attorney gencl-a1 to I-econsider this ruling. Gov't Code $ 552.301(1'). If the 
governmental bocly wants to challenge this ruling, the govcrninental body milst appeal by 
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filing suit in Travis County within 30calendar days. Id. 5 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file sirit within I0 calendar days. 
Icl. $ 552.353(b)(3), (c). If the governrnental body does not appeal this ruling and the 
governrnental body cioes not comply with it. the11 both the reqitestor and the attorney general 
have the right to file suit against tile governinental body to enforce this ruling. Id .  
6 552.32 1 (a). 

If this ruling requires the governrnental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Baseci on the 
statute, the attorney general expects that, tipon receiving this ruling, tile govcrnmeiltal body 
will either release the public records promptly pursuant to section 552.221(aj of the 
Government Code or file a lawsuit challenging this r ~ ~ l i n g  pursuant to section 552.324 of the 
Govern~iieiit Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney genel-al's Open Government Hotline, 
toll fiw, ;it (877) 673-6839. Tile reijucstot- may also file a complaint with the district or 
cocunty attorney. Id. 8 552.32 15(,ej. 

If this riiling requires or permits the govetnmental body to withhold ;ill or some of the 
requested information, the requestol- call appeal that decisiotl by s~iing the governmental 
body. Id. 8 552.321 (a); T(,xrrs Dep't of P ~ l h .  Srifitj 1,. Gilhrecrtl~, 842 S.U7.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information tl-iggers certain procedures for 
costs and charges to the requestor. if records are released i n  colnpliance with this ruling. be 
sure that all charges for the iniortnatior al-c at 01- below tile legal amounts. Questions or 
co~nplaints about over-cliai-ging must be dil-ected to Haciassali Schloss at the Office of the 
Attorney Genet-a1 at ( 5  12) 475-2497. 

If the governmental body, the requestor, or any other person lias questions or comments 
about this ruling, they may contact our office. Altlio~igli there is no statutory dcaiiiiiie 1'01- 

contacting us, the attorney general prefers to receive any coiiilnetits within 10 citlend~~r days 
of the date oftliis ruling. 

Sincerely, 

Debbie K. Lee 
Assistant Attorney Genei-al 
Open Records Division 
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Ref: ID# 28235 1 

Enc. Submitted documents 

c: Mr. David Lee Woods 
533 East Quail Street 
Sparks, Nevada 8943 1 
(wio enclosures) 


