
ATTORNEY GENERAL OF TEXAS 
G R E G  A B B O T T  

June 27,2007 

Ms. Cary Grace -, 

Assistant City Attorney 
Law Department 
City of Austin 
P.O. Box 1088 
Austin, Texas 78767-8828 

Dear Ms. Grace: 

You ask whether ccrtain information is s~tbject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned IDX282608. 

The City ofAustin (the "city") received arequest for "all catastrophic leave applications that 
have been granted and what they were granted on." You state that you will redact social 
security numbers pursuant to section 552.147 of the Government Code.' You claim that the 
submitted information is excepted from disclosure under sections 552.101 and 552.1 17 of 
the Governinent Code. We have corrsidered the exceptions you claim and reviewed the 
s u b ~ ~ ~ i t t e d  infonnation. 

Initially, we note, and you acknowledge, that the city has not complied with the time periods 
prescribed by section 552.301 of the Government Code in submitting your request for a 
decision to this office. When a governmental body fails to comply wit11 the procedural 

'we note that section 552.147(b) ofthe Go\'ernment Code autl~orizes a governmental body to redact 
a li\-ing person's social security nuniber iroinp~ibiic release witliout the necessity ofrequesting a decision from 
tiiis office iiirdcr the Act. 
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requirements of section 552.301, the infomsation at issue is presumed public. See Gov't 
Code 5 552.302; Hrrncock v.  Stnte Bcl. of Ins., 797 S.W.2d 379, 381 (Tex. 
App.-Austin 1990, no writ); City of Hotlston v, Houston Chronicle Pubig Co., 673 
S.W.2d 316, 323 (Tex. App.-Houston [lst  Dist.] 1984, no writ); Open Records Decision 
KO. 319 (1982). To overcome this presumption, the governmental body must show a 
compelling reason to withhold the infornlation. See Gov't Code 5 552.302; Hnficock, 797 
S.W.2d at 381. Because sections 552.101 and 552.1 17 ofthe Government Codccan provide 
compelling reasons to overcome the presumption of openness, we will address the city's 
arguments against disclosure of the requested information under these exceptions. See Open 
~ e c o r d s  Decisibn Nos. 630 at 3 (1994), 325 at 2 (1982). 

Section 552.101 of the Government Code excepts from disclosure "infonnation considered 
to he confiderltial by law, either constitutional. statutory, or by judicial decision." Gov't 
Code $ 552.101. This section encompasses information protected by other statutes. 
Section 552.101 encompasses the Medical Practice Act (the "MPA"), subtitle B oftitle 3 of 
the Occupations Code. Section 159.002 of the MPA provides the following: 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by aphysician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential cotnmunication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the infonilation was first obtained. 

Occ. Code 5 159.002(b), (c). The medical records must be released upon tlie patient's 
signed, written consent, provided that the consent specifies (1) the information to be covered 
by tlie release, (2) reasons or purposes for the release, and (3) the person to whom the 
infortnatioii is to be released. Occ. Code $5 159.004, 159.005. Section 159.002(c) also 
requires that any subsccjucnt release ofmedical records be consistent wit11 the purposes for 
which the governinental body obtained the records. Open Records Decision No. 565 at 7 
(1990). Medical records may be released only as provided under the MPA. Open Records 
Decision No. 598 (1991). Upon review, we agree that the submitted infomlation contains 
itifonl~ation subject to section 552.101 of the Government Code in conjunction with the 
MPA. Thiis, the city niay only release the infomiation we have marked in accordance with 
the -MPA. 

Section 552.101 of the Govcrnn~ent Code also encompasses the doctrine of cornmon-law 
privacy, which protects infomiation if it ( I)  contains highly intinlate or embarrassing facts, 
the pnblicaiion ofwhich ~zionld be highly objectionable to a reasonable person, and (2) is not 
of legitimate concern to the public. See Ittill~s, l'oiitid, 1,. Tc.y. It~iiris. Accitle~~t Brl., 540 
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S.W.2d 668,685 (Tex. 1976). The typeofinformationeonsideredintimate and embarrassing 
by the Texas Supreme Court inIndz~st~inlFou~~dntion included information relating to sexual 
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children, 
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs. 
Id. at 683. Additionally, this office has found that some kinds of medical information or 
info~mation indicating disabilities or specific illnesses are excepted from required public 
disclosure under common-law privacy. See Open Records Decision Nos. 470 (1987) (illness 
from severe emotional and job-related stress), 455 (1987) (prescription drugs, illnesses, 
operations, and physical handicaps). Upon review, we determine that no portion of the 
remaining infomiation constitutes highly intimate or embarrassing information of no 
legitimate public interest. Accordingly, no portion of the remaining information may be 
withheld under section 552. I01 of the Governmelit Code in conjunction with common-law 
privacy. See Open Records DecisionNo. 470 at 4 (1987) (although fact that public enlployee 
is sick is public, specific information about illnesses is excepted from disclosure under 
section 552.101); See ~zlso Open Records Decision Xos. 336 (1982), 262 (1980). 

Section 552.1 17(a)(1) excepts from disclosure the home addresses and telephone numbers, 
social security numbers, and family member information of current or former officials or 
employees of a governmental body who request that this information be kept confidential 
under section 552.024 of the Government Code. See Gov't Code $ 552.117. However, 
information subject to section 552.117(a)(l) may not be withheld from disclosure if the 
cun-ent or former employee made the request for confidentiality under section 552.024 after 
the request for information at issue was received by the governmental body. Whether a 
particular piece of infonnation is public must be determined at the time the request for it is 
made. See Open Records Decision No. 530 at 5 (1989). Upon review, we determine that if 
the employee at issue timely elected to keep his persoual infonnation confidential, you must 
witliltold this information, which you have marked, under section 552.1 17(a)(l) of the 
Government Code. The city may not withhold this information under section 552.1 17(a)(1) 
if the employee at issue did not make a timely election, 

In summary, the city may only release the infonr~ation we have marked in accordance with 
the MPA. l'he city must withhold the information it has marked under section 552.1 17, if 
the employee at issue made a tinlely election forconfidentiality. The remaining infonnatioil 
must he released to the requestor. 

This lctterruling is limited to the particular records at issue in this request and liriiited to the 
facts as presented io us; therefore, this r~iling must not be relied upon as a previous 
deterniinution rcgarding any other records or any other circunlstances. 

This ruling triggers imporiant deadlines regarding the rights and responsibilities of the 
governniental body and of the requestor. For example, governinental bodies are prohibited 
fro111 aslting the attorney general to reconsider this ruling. Gov't Code $ 552.30l(i). If the 
governmzntal body wants to challenge this rul~ng, the go\ enimcntal body must appeal by 
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filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Icl. 5 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. - 
Icl. 5 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this nlling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Governifient Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the govenlmental 
body. Id. 5 552.321(a); Texrls Dep'i ojPzrh. Safetj v. Gllhrenth, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 

Please reinember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in con~pliance with this ruling, be 
sure that all charges for the infom~ation are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the rcqiiestor, or any other person has questions or comments 
about this ruling, they may contact our office. Altho~~gh there is no statutory deadline for 
contacting us, the attorney gcneral prefers to receive any conunents within 10 calendar days 
ofthe date of this ruling. 

Sincerely, 
,- 

Assistant Attorney General 
Open Records Divisioil 
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Ref: ID# 282608 

Enc. Submitted documents 

c: Mr. Tommy Walenta 
5320 Williamson Road 
Creedmoor, Texas 78610 
(W/O enclosures) 


