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June 27, 2007 

Mr. John C. West 
General Counsel 
Office of Ihc Iiispector General 
Texas Departineiit of Criminal Justicc 
P.O. Box 13084 
Austin, Texas 7871 1 

Dear ,Mr. West: 

You ask ~viiethcr certain iiiforiiiatioii is sul?ject io rciluired i?uhIic disclosure undel- ilie 
Public Information Act (the "Act"). cliapter 552 ofthe Governnient Code. Your. request was 
assigiled 1D#282206. 

'The Office of the Inspector General of the Texas Department ofcrinlinal Justice (the "OIG") 
received a request for information pertaining to a deceased inmate. You state that you will 
release some of the requested information, including basic information, autopsy reports, and 
custodial death reports. You also state that social security numbers and certain other 
information will be withheld undei- sections 552.117 and 552.147 of the Government Code.' 
You claii?? illat tile subi~~itted inforn~ation is excepted frorn disciosur-e undcr- sections 
552. I O I .  552.108. anti 552.1.34 of tile Govei-ninent C'ixlc. \ire 1i:ivc coiisiticred the 
exeeptioi~s ~ O L I  claim ~11it1 rcvieiicd tlic submitted ii~fornl;~tioii. 

Section 552.101 ofrhe Govci-nn~ent Code excepts from disclosure "information considered 
to be confidential by law, either constitutional. statutory. 01- by judicial decision." Gov't 
Code 6 552.101. This section encompasses information protected by other statutes. The 
OIG claims that a portion of the submitted informatioi? consists of meciical records. access 
to which is governed by the Medical PI-actices Act ("MPA).  Occ. Code 
$ 3  I 1 I - 6 I .  Sectioi? 159.002 of the MPA provides i i i  part: 

,Scr l ioj . '~  Cixle fi552,147(h) (;~iitl i~~rizinggo\~cririi icnt;~I body to rcdnct Iivii~gpei-sons s(icia1 sccili-it) 
iiiiiiihzr i l i in i  piihlic i-cleasc uiidei- Go.i,'t Code $ 552.147 witlroiii necessity ill rcqiicsting :rttiirncy geiicrai 
decision niidcr Act); Open Records 1,etlcr No. 2005-01067 (2005) (aiiih<ii-iziiig Texas Dcparimenr of Criiniiial 
Siistice oflicc oiihc OIG to wiihhnld ininrmatioii re1;iIing to its current o r  i;>rii!cr eiiiployces uiidcr Gov'l Codc 
5 552.1 17(n)(3) ivitlioitt necessity olrequestii~g stlorney general ilecision). 
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(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and rnay not be disclosed except as provided by 
this chapter. 

(b)  A rccoi-ti of tile identity. dia~nosis, evaluation. or treatrncnt of a patient 
by ;li;hysician that is created or ~iiaintained by aphysician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential corntnunication 
or record as described by this chapter, other than a person listed in 
Sectiori ii9.004 who is acting on the patient's behalf, rnay iiot disclose the 
information except to the extent that iiisclosure is consistent with the 
autl~orizcd 1x11-poses for which the itiforinatioti w;is first obtained. 

Id. $ 159.002(a)-(c). This office has coriclrided that tile protcclio~i afforded by 
section 159.002 exletids only to records created by eiiher a physician or someone under the 
supervision of a physician. See Open Recor-cls Decisioii Nos. 487 11987). 370 (1983), 343 
(1982). Further~noi-e, we have conclutleci that when a file is created as the result of a hospital 
stay, all of the documents in the file that relate to diagnosis atid treatment constitute eithei- 
physician-patient co~niiiunications or records of the identity, diagnosis. evaluation, or 
treatment of a patient by a physiciasi that 31-e created or maiiitained by aphysician. See Open 
Records Decision h'o. 546 (1990). We note that section 159.001 of the MPA defities 
"patient" as aperson who C O I I S L I ~ ~ S  with or is seen by apliysician to receive medical care. See 
Occ. Code $ i59.001(3). IJncier this definition, a deceased person cannot be a "patient" 
under section 159.002 of the MPA. Thus. section 159.002 is applicable only to the meiiical 
records of 3 persoil who \\,;IS alive at the time of the creatioil of the records. When apatiesit 
is deceased, iiiedical records iiiuy bc released only on the sigiicd coilsetit of tlie tleceased's 
persotial represeiitative. Set id. $ i59.005(a)(5). The consent in tlirit instance must specify 
( I )  the iiiforiliation to be covered by the release, (2) reasons or purposes for the release, and 
(3) the person to whom the iciformation is to be releasctl. Ser id. $5 159.004, ,005. Aiiy 
subsequent releusc of incdical recol-cis tilust be consistent with ihc pilrposes foi- which the 
govei-nmental body obt;iined the I-ccords. See id. $ 159.002(c); Open Records Decision 
No. 565 at 7 (1990). We 11;lve niarked tlie mcciical records that arc sul>ject to the IMPA. The 
OIG may only tiisclose these rccor-ds in  accordance \\'it11 rile access provisiolls ofthe MPA. 
Abseiit the applicability 01' a11 MPA :icccss pro\'isioti. tiic OIG innst \vithhoiil tl~cse records 
pursiiatli to the MPA. Scr Opcn i<ccoi-(Is Decisioti No. 598 ( 1991 ). 

The OIG seeks to withholci the s~~binittctl itifoi-iriatioii ~~t?cici- sectii~ti 5'2.134 oS the 
Govct-niiieiit Code. which pi-ovidcs i n  rclevnni p;iri: 

(a) Except as pi-ovidcd by Subsection (bi or by Section 552.029 (of the 
Government Code], information obtained or mnintaincd by the Texas 
Departnict~t of CI-itiiiiial Justice is excepted fi-om [rccjuii-etl public rlisclos~~re] 
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if i t  is intbrmation aboi~t an inmate who is confined in a fticility operated by 
or under a contract with the department. 

Gov't Code 3 552.134(a). Section 552.029 of the Government Code provides: 

Kotwithstanding Section 508.313 or 552.134, the following information 
about an inmate who is confined in a facility operated by or under a contract 
with the Texas Department of Criminal Justice is subject to required 
disclosure tinder Section 552.021: 

(8) basic inforination regarding the death of an inmate in  custody. an 
incident involving the use of force, or an allegeti criine involving the 
inmate. 

Id. 5 552.029(8). The information at issue concerns an inmate who was confined in afacility 
operated by the Texas Department of Criminal Justice. Section 552.134 is explicitly made 
s~ibject to section 552.029 of the Government Code. Under section 552.029, basic 
inforn~;ltion regarding the death of 311 inmate in custody. an allegecl crime involving an 
inmate. tinil an iircicieiit involving thc use of force is suijeci to req~ired disclosiii-e. Basic 
infor~natioii incliides the time aiid place of the incident. iianics of inmates i ~ t i i l  department 
officials directly involved; a brief narrative ofthe incident. a briei'ciescriptioi~ of any i~i,juries 
sustained. and information regarding criminal charges or disciplinary actions filed as a result 
of the incident. The information at issue includes an investigation of the death of an inmate 
in custody. Accordingly, with the exception of basic information: which you state has been 
released, the OIG must withhold the remaining information urider section 552.134 of the 
Government Code.' 

In surniiia~-p, absent the applicability of ail MPA access pi-o\,isioii. the OIG must withhold the 
inibrin;i(ioii ivc have iniirketi pcii-,s~i;ini to rlic MPA. 'I'hc OIC lililst \~~itIihold tlic remaining 
iiifor~riation iiirdcl- section 552. I34 01' tlic Governiricnt Code. 

This letter ruling is limited to the particular records at issue in this recjuest and Iiniited to the 
p . .  a ~ t s  as presented to us; therefore, this ruling must not be relied upon as a previous 

dcterlniilation regarding any other records or any other circumstances. 

This r~iling triggel-s iinportant deadlines regarding the rights and I-esponsibiiities of the 
gouei-iii~iciital body and oi't!ie rcquestot-. For example. go\'ernniei~lal boclies are pr-ohihiteti 
from ;~skiiig the ;\iiorney gcnci-tll to rccoiisiiicr this i - i i l i n ~ .  I I 5 . 0  i f .  ilthe 

-As our ruling is dispositive, we nccd not address your re~iiaininf nrguiiients r~gninsl disclosure. 
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governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Icl. 3 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id.  6 552.353(b)(3), (c). If tlie governmental body does not appeal this r~iling and the 
governmental body ciocs not cornply with it. then borli the requestor and ihe attorney 
general llave the right to tile suit against the governlne~~tal body to enforce this ruling. 
Id. 3 552.32 1 (a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmerlial body is responsible for taking the nest step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the piiblic records promptly pursuant to section 552.221(a) of the 
Government Code or file a lacvsuit chzillenging this riiling pul-want to secrio~i 552.324 of the 
Government Code. If the govei-nrnental body fails to clo one of these things. then tlie 
requestor shoiild ieport that failure to tlie attorney general's Open Government Motline, 
toll free, at (877) 673-6839. The reil~~esror inay also file ;I coinplaint with tile distl-ict or 
county attorney. Id. 5 552.32 15(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id.  $ 552.321(a); T ~ X C I S  Dep't of P~tb. Sc~f'eh, v. Gilhrr<nth, 842 S.W.2cl 408, 41 I 
(Tes. App.-Austin 1992> no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released i n  compliance with this ruling, be 
sure that 011 charges for (lie i~iformatioi~ are at or below tile legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling. they may coniact our oflice. Although iherc is no statutory deadline for 
contacting us, tile attorney ~ei~ei-al prei'ers to I-eceivc any coininenis ~vitlii~i 10 caiendai- days 
of tlic date of this ruling. 

u 
Holly R. Davis 
Assistant Attoi-ncy General 
Open Recol-cis Division 
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Ref: D# 282206 

Enc. Submitted documents 

c: Ms. Opal Allen 
2809 Northhaven Road 
Number 1 122 
Dallas, Texas 75229 
(wlo enclosures) 


