
ATTORNEY GENERAL OF TEXAS 
-. 

G R E G  A B B O T T  

June 27,2007 

Ms. Rebecca Brewer 
Abcrnaihy, Roeder, Boyd & Joplin, P.C 
P.O. Box 1210 
McKiniicy, Texas 75070 

Dear Ms. Brewer: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chripter 552 of the Government Code. Yourrequest was 
assigned ID# 252129. 

The Frisco Police Depai-tmeiit (thc "tlt.li;ii-iiiiei~i~'). \vliicli yo11 rcpre\eiir. rccei\~ed a I-ecjuest 
foi- the personnel files oi' two named oi'iicers, You claiiii [liar liic requesred iilfor~tietiort is 
excepted from disclosure under sections 552.101, 552.102. 552. i 17. 552.130. 552.136, 
and 552.140 of the Government Codc.' We have considered the exceptions you claim and 
reviewed the submitted information.' 

Initially, you inform this office that the dcpariment sought clarification from the requestor. 
Set Gov't Code 552.222(b) (stating that if information requested is unclear to 
go\'cmmcntal body or if large ~iii?oiint oI'iiiform;itioli has heen reqiicsted. govci-nmcntai body 
may ask requesioi- to cI;ii-ify o r  itai-I-ow I-ccjiiest. but iiiay iiot iliquire iiiio piirj~ose Sol- which 
iiiforni:ttioir ~ v i l l  be itscti). \??c iioie lli:it a go\~eriiinentaI hotly licis ;I tluty to inakc a gooti faiih 
effort to rciale 3 I - C ~ ] L I ~ S ~  for iiiioi-iilaiiori io iiifori~iatioil that the g~\~ernrnental body holds. 
Opcri Records Decision No. 561 (1990). 111 this case, as yo~i  have subntitted responsive 

'Altlioiigli yoti raised 
explaining liow tliis exception 
bvithdrawii tliis cxccpiion. See 

section 552.1118 of tile Government Codc. yo11 havc nor suhmittcd dr , g iii~ieiifs 

applies to 1112 s~ihmiticd information. I'iicszlirc, 1i.e presiiine tiial yoii have 
Gov't Code $5  152.301. ,302. 

'We intiti. tliat tlic d c p i i ~ t i ~ ~ c n ~  i1;1(. i-c<lacrcd siiiiie olilic subiiiitrcd i i i i ~ r ~ i i ; ~ t i ~ ~ ~ i .  i\i \ye ;ire xhlc il l  tliis 
iilsliiiiic to clisccri~ tire 11:itiii.c ~ ~ I ' I I I L ~  rcd:icicci ~ i i I i i i . i ~ i ; i t i o i i ,  ivc \vill di.icriiiiinc ~vIi~l1iii .r  i t  i \  c \ i c ~ ~ t c e l  i'11>111 jpiihlic 

i~l\ ;~li \ i i ie .  111 I I I C :  Iiltiirc. t ihi .  dcp;ii:iiicii~ i l n , , i ~ I ~ l  icli;iiii iro;:i ic i ln i i i i~g  :ti>! i i ~ i r ~ ; i r i : i i i o i ~  i l i i i i  i i  \u i i l i i i t i  11, illis 

:iffice i l l  vcchiiig :UI e~jicii i-ccorils r i i l i i i f .  Set' ( is) \  ' I  Coclc $ 8  55?.30I(e)l ! ) ( I l l .  , 302 .  
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information for our review and ixised exceptions to disclosiirc foi- tliese docuinciits, we 
consider the department to have made a good faith effort to identify information that is 
responsive to the request, and we will address the applicability of the claimed exceptions to 
the submitted information. 

Next, we note that a portion of the submitted information is not responsive to the present 
request. Therequestor has specifically excluded social security ~lurnbers and home addresses 
from the scope of the request. Accordingly, the submitted social security numbet-s and home 
;tcidresses. \vhich we have iiictrked. are not respoiisive to the present request. This ruliiig does 
not address tlic public ~ivnii;~bility of any iiil'or~ntttioii that is not resl?oiisive to the pi-esent 
Irequest, and the department inced not release t l i t ~ t  iiihrniatioi-i i n  ~sespo~ise to tlris rccluest. 

Section 552.101 of the Government Code excepts from public disclosure "information 
considered to be confidential by law, either constitutional, statutory, or by judicial decision." 
Gov't Code 5 552y101. Section 552.101 encompasses the Health Insurance Portability and 
Accountability Act of 1996 ("HIPAA"), 42 U.S.C. 3s 1320d-1320d-8. At the direction of 
Congress, the Secretary of Health and Hurnan Services ("HHS") promulgated regulations 
setting privacy standards foi. medical records. which HHS issued as the Fcdera! Standards 
for Privacy of Individually Ideiitifitible Health Informatioil. See I-lealtl-i Insurance Portability 
21nd Accoiintability Act of ! 0961 42 li.S.C. 8 1320d-2 (Supp. IV 1998) (historical Kr statutory 
note): Stacid~rrds fol- Privacy of Inclivitiually identifiable I-lealth Information. 45 C.F.R. 
Pts. 160, 164 ("Privacy Rule"): .sre c i l s i i  Attorney General Opinion JC-0508 at 2 (2002). 
These standards govern the releasability of protected health information by acovercd entity. 
See 45 C.F.R. pis. 160, 164. Under these standards, a covered entity may not use 01- disclose 
protected health information, excepted as provided by parts I60 and 164 of the Code of 
Federal Regulations. 45 C.F.R. 5 164.502(a). 

This office has addressed the interplay of the Privacy Rule and tlie Act. See Open Records 
Dzcisioii No. 68 I (2004). I11 tliat decision; we noted tl~at seclion 164.5 I2 o f  title 45 of the 
Code of Federiil Regulations pi-ovidcs tl~at a covereti entity may use or tlisclose liroiecteci 
lrealtli infc~~-iiizitio~i to tlie extent tliai such use oi.disclosiii-e is rcqi~il.ed by la\\; and the use 01- 

disclosure coiiiplies \vith aiid is liniited to tile relevant ~scij~~ireiiicn~s of such Ia\v Sce 45 
C.F.R. $ 164.512(a)(l). We l'urthe~- noted that the Act "is a niandate in Texas law that 
compels Texas govcrninenlal bodies to disclose informatioil to the public." See Ope11 
Records Decision No. 68 I at 8 (2004): see iilso Gov't Code 5 %  552.002, .003. .02 I .  We 
therefore held that the disclos~rres under itie Act come within section 164.512(a). 
Consequeritly. tlie Pri\,acy Rule does not irlake information confidential for the purpose of 
section 552.101 of the C;ove~-nment Cocle. Open Records Dzcisioii No. 68 1 at 9 (2004); see 
iilso Open Rccords Decision No. 478 (1987) (as general rule. statutory confitientiality 
isccluircs expl-css iaiiguage ir~akiiig iirf'or~n:ition coiifide~itiaii. Because the Privacy R~ile  does 
not in;ike conficicnti;ii iiifoi-ination that is siil~jject to disclosi~re ~u-iticr tlie Act. the ticpartment 
iiiay witl~holtl requested protectctl heairh iiiforn~atioin froni the public only ii'nri exception 
in subchapter C of the Act applies. 



Ms. Rebecca Brewer - Page 3 

Section 552.101 also encompasses the Medical Practices Act ("NLPA). You claim that a 
portion of the submitted information consists of medical records, access to which is governed 
by the MPA. Occ. Code $§ 15 1 .OO 1 - 165.160. Section 159.002 of the MPA provides in part: 

(a) A cornlnunication between a physician and a patient. relative to or in 
connection with any professional services as a pliysici;~ii to the patient, is 
confidential and pl-ivileged aiid may riot be disclosed except as provicied by 
this chapter. 

(6) A record of the identity, diagnosis: evaluation, or treatment of a patient 
by a physician that is created or maintained by aphysician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential commi~nication 
or record-is described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, ]nay not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the inhrmation was first ohtainetl. 

Id. 5 159.002. Infor~nation that is subject to the MPA includes both nledical records atid 
information obtained from those medical records. See id. 6 %  159.002,. 004: Open Records 
Decision No. 598 (1991). This office has concluded that the protection afforded by 
section 159,002 extends only to records created by either aphysician or someone under the 
supervision o i  a physician. See Open Records Decision Nos. 487 (1987), 370 (1983); 
343( 1982). Upon revieu~. ho\vevei-. we dcter~n~ne that none of tile sub~nitted records consist 
of medical recorcis s~ibject to the MPA. 

You argue a portion of tire siibmitteii inl'ormation iiiciiides iillormation tliat is subject to 
cttaptei-6 1 I ofthe Health ant1 Safety Code, &vhic!i pl-o\,icles for tile coiifjddctiality of records 
created or maintained by a nientnl health proiessioiial. Section 6 I 1.002 of' the Health and 
Safety Code provides in pal-t the following: 

Communications between a patient and a proi'e.ssioila1~ rand records of the 
identity, diagnosis. evaluation, or treatment of a patient that are created or 
maintained by a professional. arc confidential. 

I-Iealth & S;il'ety Code $ h i  1.007(a). Scctioiis 61 1.001 ;iiiiI 01 I .OOi5 cii'tlic J-Jealtii ant! 
Safety Code pro\,ide for access l o  iiie~~tnl liealtli records only h y  certaiii iiiciivid~~als. Set, 

Open Records Decision So .  565 (1990). CJpon review. we fiiril iliai iloiie uf'llre siihinitted 
information consiituies i~ient;iI health recortls sui>ject to chapter 6 I I of'tl~c I-Iealtlr and Safety 
Code and none of the submitted information riiay be witiihcld under section 552.101 of the 
Government Code on that basis. 
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Yoii also claim section 1701.306 of the Occupatioiis Code is applicable to a portic~n of the 
siibmitted information. Section 1701.306 makes confidential L-2 Declarations of Medical 
Condition and L-3 Declarations of Psychological and Emotional Health required by the 
Texas Co~nmission on Law Enforcement Officer Standards and Education. See Occ. Code 
$ 1701.306. However, the submitted information does not inclnde any L-2 or L-3 
declarations. Therefore, we find that section 1701.306 is inapplicable to any of the submitted 
information and none of it may be withheld under section 552.101 of the Government Code 
on that basis 

You claim that ii portion of the submitted infor~nation constitiites el-iminal history I-ecoc-d 
infoi-niation ("CHRI"). CI-IRI genera~ecl by the Natioii;iI Crime Iniornintion Center or by tlie 
Texas Criii~c Iniormation Center is i.oiiiitleri~ial. Seelion 4 I 1.083 of tlie Go\:ernmeni Code 
cieems coilfidential CHRI that the Department of Public Safety (-'DPS") maintains. except 
that the DPS may disseminate this infoi-mation as provided in ch;tpter 41 1 ,  subchapter F of 
the Government Code. See Gov't Code 5 41 1.083. Sections 4 1 1.083(b)(l) and 41 I .089(a) 
authorize a criminal justice agency to obtain CHRI; however, acri~ninal j~lstice agency may 
not release CHRI except to another criminal justice agency for a criminal justice purpose. 
Id. 5 41 1.089(b)(1). Other entities specified in chapter41 lof the Government Code 
are entitled to obtain CHRI froin DPS or another criininai jiistice agency: however. those 
entities inlay not release CHRI except as provided by chapter 41 1 .  See griirrtllly id. 
$3  4i  1.090 - . 127. F~~rtl~crrnorc. ;in). CHRIobti~iried from DPS 01- aiiy other criminal justice 
:igency n~iist be ~ritlihelcl uncie~-sectioii 5 5 2 .  I01 oi'tlre Government Code in conjunction with 
Government Code chapter 41 I *  subchaplei- F. Although you indicate that the s~ibniitted 
information contains el-iminal history information that is confidential under chapter 41 1, 
upon review we find that none of this information is made confidential by section 41 1.083 
of the Government Code. Therefore, the submitted information may not be withheld under 
section 552.101 on this basis. 

Section 552.101 ;dso encompasses inf~~rmation protecied by common law pi-iv:icy. 
Sectio~i 552. I02 execpis fi-oin ilisclosui-e "iiiio~-malioii in n pci-sciiincl file. the tIisc1os~11-c of 
which \vould coirstil~ite 3 cle:ii-1) ~iii\z~arrai?ictI iiivasio~i (11' 1x1-scti~al privacy." Cio\'i (Zoile 
9 5-52, lO2(i1). 111 fI[~/x:t-/ I,. I ! ~ I I - / ~ ~ - H ~ I ~ I / ~ , S  T[r.i.(i,s ~ V t , > i ~ . s / ~ ( ~ j ) ~ ~ i - . ~ ,  652 S.lV.2d 546 (Tex. 
App.-Austi~i 1983, wl-it ref'd 11.r.e.); tile coiirt riiled that the test lo be applieil lo ii?i'ormation 
claimed to be protected ~ ~ n d e r  section 552.102 is the same as the test formulated by the Texas 
Supseme Court in Ii7d~c.rtrinI Foitizilictior: v. 7.xct.s IIZNIILS~YENI Accid~ilt U o / ~ n i ,  540 S.W.2d 
668 (Tex. 1976). for info]-mati011 clairned to be protected under the doctrine ofcorrinion law 
privacy as incorporated by section 552.101. We will tlierefol-r co~isider your claims 
regarding sections 552.10 1 and 552.102 together. 

Coinmoil law pri~acy protects iiifo~-~niltic)ii i f (  I ) [lie iiiic)r~nation co~liairrs highly iiitiin;ltc or 
e:nh;ii-i-iissiiig he t i  the piibiic;~tioi~ of ivhicli iroultl he highly objectionable to :I rensonnblc 
l~ersoii, niiii (2)  the infi>rmatioir is inot of Iegiiimate concern to tire piiblic. iiirlics. Foiiiiii.; 540 
S.W.2d at 685. The type of infor~nration considercii iniiinatc anil c~nbnrrassing by the Texas 
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Supreme Court in Ind~~str ia l  Fo~tndatiorz included information relating to sexual assault, 
pregnancy, mental or physical abuse in the workplace. illegitimate ciiildren. psychiatric 
treatment of mental disorders. attempted suicide, and injuries to sexual organs. I i l .  at 683. 
In addition, this office has found that some kinds of medical information or information 
indicating disabilities or specific illnesses is protected by common law privacy. Src, Open 
Records Decision Kos. 470 ( 1987) (illiiess fi-om severe emotional aridjob-related stress), 455 
(1987) (prescription drugs, illnesses, operations, and physical handicaps). Furthermore, this 
office has found that personal financial information not relating to a financial transaction 
between an individual and a governinental body is geiierally protected by conrmoii law 
privacy. Open Records Decision Nos. 600 (1992) (employee's designation of retirement 
beneficiary, choice of ilisura~rce carrier_ election of optional coverages, direct deposit 
authorization, forms allowing employee to allocate pretax compensation to group insurance, 
health cr11-e or dependent care), 545 ( 1  990) (deferred cornpelisation information, participation 
in  vo1unt:rry investment program, election of optiolinl insurance coverage, mortgage 
payments, assets, bills, and credit history) (1990); 523 ( 1989) (common law privacy protects 
credit reports, financial statements, and other personal financial information), 373 (1983) 
(common law privacy protects assets and income source information). 

However. this office has also found that the public has a legitimate interest in irlforrnation 
relating to employees of governmental bodies and their employment cjualifications and job 
performance. See Open Records Decision Nos. 562 at 10 (I 990). 542 at 5 ( 1  990); scJr a1.ro 
Open Records Decision No. 423 at 2 (1984) (scope of public employee privacy is nari-ow). 
We note that you seek, in part, to withhold portions of tlie submitted informatio~i that pertain 
to the named officers' criminal history. Generally, information revealing the results of an 
individual's criminal history compilatioii is highly embr~rrassing infonnation. C'f U.S. Dep't 
o f J ~ ~ s t i c e  1;. I<i.i?o~-ters Coiiitrz. for Fi.er,rloiir o/'t/ic, Press, 489 U.S. 749, 764 (1 989) (when 
consiiiering prong regarding iiidivitluai's privacy i~iterest, coiirt recogirizect distiirction 
between prlhlic records fo~ind i n  coi~rtliouse files and local police st:rtions and coinpiled 
sumrnary of information atid noted that individual has signific:rnt privacy interest iii 

cornpilation of one's crimitial history). This office has Sourid tliat a compilatioir o f a  private 
citizen's crimiiial history is generally riot of lcgitiinate conccril to tlre pitblic. However. tlie 
information at issue does not pertain to private citircns but deprii-tiiient officei-s ilnd was ~ised 
by the department i n  its hiring process and, presumably, played a role in the depai-tment's 
employment clecisions. This office has ruled that there is a legitinate piiblic interest in the 
ltackgrouiici aiici qualifications of p~iblic employees. especially those who work in law 
ciiforce~nent. See Open Records Dccisioli Nos. 562 at I0 ( I  990), 542 at 5 (1 990); .sor iilso 
Open Records Decision No. 123 at 2 (1984) (scope of public eiiiployee pi-ivi~cy is inart-ow). 

Upon review. we 1i:lve marked portions of the submitted infor~iiatioii that initst be withheld 
13~1rsilant to section 552.101 in conjunction with common law privacy. We find. however. 
that yoii have Saileci to establish how airy portion oftlie remainiii: siihinittetl information is 
coni'idential under common law privacy. 
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Youclaim that aportion of the remaining submitted information is subject to section 552.117 
of the Government Code. Section 552.1 17(a)(2) excepts from disclosure the home address, 
home telephone number, social security number, and family inember infornlation of a peace 
officer, regardless of whether the officer made an election under section 552.024 
or 552.1 175.' See Gov't Code 5 552.1 17(a)(2j; Open Records Decision No. 622 (1994). 
Thus, the department must withhold the information we have marked pursuant to 
section 552.1 17(a)(2) of the Government Code. 

Next, we address your argument under section 552.130 of the Government Code. 
Section 552.130 excepts from clisclosure information that "r-elates to . . . a motor vehicle 
operator's or driver's liccnse or perinit issued by an agency of this state [oi-j a niotoi- vehicle 
title or registration issued by an agency ofthis state." Gov't Code 5 552.130. In accortlance 
with section 552.130 of the Government Code, the departmen1 ~ n ~ ~ s t  \vitiihold the Texas 
motor vehicle record information we have marked. 

Section 552.136 of the Government Code states "[n]otwithstanding any other provision of 
this chapter, a credit card, debit card, charge card, or access device number that is collected, 
assembiecl, or maintained by or for a governmental body is confidential." Gov't Code 
$ 552.136. The department must withhold the insurance policy number we have marked 
under section 552.136. 

LVe note that aporiion of the remaining siibmitted inforniation is s~ibjcct io section 5'2.137 
of the Governineiit C ~ d e . ~  Section 552.137 excepts from disclosure "an e-mail address of 
a member of the public that is provided for the purpose ofcommunicating electronically with 
a governrnental body" unless the rne~nber of the public consents to its release or the e-mail 
address is of a type specifically excluded by subsection (c). See Gov't Code 
$ 552.137(a)-(c). The e-mail addresses we have marked are not of a type specifically 
excluded by section 552.1 37(c). Therefore, the department must withhold these e-mail 
addrcsscs i l l  accorda~ice with section 552.137 uiiless the tiepartment receives consent for 
their release. 

Section 551.140 of  the Govcrniiieiit (:oiie l~rovities i i i  i-elevaiii part: 

(aj This section applies only to a military ~jeteran's Department of Defense 
Form DD-2 14 or other military discliarge record that is first recorded with or 



Ms. Rebecca Brewer - Page 7 

that otherwise first comes into the possession of a governmental body on or 
after September 1. 2003. 

Gov't Code 5 552. IlO(a). The submitted irit~'ormution does not contain n Forrii DD-2 14. We 
note that infoi-nintion derived froiii a DD-2 I4 form is not s~rbjeci io sectiori 552. I40 anti riiay 
not he withlielii on that hasis. lii. 

Finally, we note that a portion of the submitted itiformation has a notice of copyright 
protection. A custodian of public records [nust comply with the copyright law and is not 
required to furnish copies of records that are copyrighted. Attorney General Opinion JM-672 
(1987). A governmental body inust allow inspection of copyrighted materials unless an 
exception applies to the information. Id .  If a member of the public wishes to make copies 
of copyrighted riiaterials. the person must do so unassisted by the govec-nrnental body. In 
making copies, tlie member of tlie public assumes tlie tliity ol'coinpliance with tlie copyrizht 
law and tile risk (71 a copyright irifringemerit suit. Scr Opeti Records Decisiori No. 550 
(1990). 

In summary, the marked social security nurnbers and home addresses are not responsive to 
the request and need not be released in response to it. The department rrrust withhold the 
information we have tnarkedunder section 552.101 ofthe Governrneiit Code in conjunction 
with common law privacy. The department must withhold the marked information under 
sections 552.1 17, 552.130, 552.136 atid 552.137 of the Government Code. The remaining 
submitted inforiiiation must be released: however, i n  re1e;ising infol.mation tlirrt is protected 
by copyc-igiit. the tlepartilient I I ~ L I S ~  coinply will? copyright 1:liv. 

This letter I-irliiig is limited to the particiilar I-ecords ai issue in this recjiiest atid lirnited to the 
f... n ~ t  as presented to us; tlicrefore, this riili~ig iuiist not be relied upoii as a previous 
tietermination regarding any other records or any other circurnstimces. 

This ruling triggers impoi-tant tleadlincs regarding the rights and responsibilities of the 
governrnent~~l body aiid of the requestor. For example, govern~riental bodies arc prohibited 
t~'rom askins the attoriiey general to rccoilsitier this ruling. Gou't Cocle $ 552.30l(f). If tlie 
goveri-ime~ital body wants to clialleiige this ruling, the governmen~irl body inusi appeal by 
filiiig suit it? Travis Couiity \vittiiii 30 c;~leridar days. I t / .  5 552.324(h). In order to get the f~lll 
heiiei'ir of such ;in :ij?pe;il. tliz ~ovei-iimciitai body niust fiic siiit \\)itliin 10 caleiidar days. 
I t / .  6 552.353(1>)(3), (c). I f  ihe govesliiiicntal body docs iiot appcc~l iiiis I-iiliiig airti the 
governinent;il body tioes 1101 comply with i t .  then both the reqiicstor ant1 the attorticy general 
have the right to fiic suit against the goverrimental hotiy to enforce this ruling. Iti. 
8 552.321 (a). 

If this ruling requires the goveriimentril body to release all or pill-t ol' tire rccluested 
information. the governr~ienlal body is respotisiblc for taking the next step. Based on the 
statute. the attoi-iiey general expects that, upon receiving this ruling. tlie governmental hotly 
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will either release the public records promptly pursuant to sectioii 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline. 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
i-equested information, the requestor can appeal that decision by suing the governmental 
body. Id. $ 552.321(a); Tcnrrs Dep't of 'P~th. Sclf'et! 1:. Giihrc~r~tlz. 842 S.W.2d 408, 41 1 
(Tes. App.-A~~stin 1992. no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in cornplia~ice with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this 1-uling, they may contact our office. Although there is no statutory deadline for 
contacting us. the attor-ney getlei-a1 pi-ekl-s to i-eceive ;lily corninenis withi11 I 0 calendar- days 
of the date of this ruling. 

Sincerely, 

Debbie K. Lee 
Assistant Attorney General 
Open Records Division 

Ref: ID# 262129 

C: Ms. Sharon Curtis 
12 16 North Central Espressway, Suite 10 1 
McKinncy. Texas 75070 
(W/O eiiclos~~res) 


