
G R E G  A B B O T T  

June 28.2007 

Mr. Rusty Meurer 
Kazen, Meurer & Perez. L.L.P. 
P.O. Box 6237 
Idaredo, Texas 78042 

Dear Mr. Meuser.: 

You ask whether certain information is subject to reqiiired public disclosure under the Public 
1nfo1-mation Act (the "Act"), chapter- 552 of the Government Code. Your request was 
assigned ID# 282377. 

Tile Lasetlo Coiilmui~ity Co i l e~e  (the "colle~e"). wl?icii yoii represent. receiveti a I-eijuest for 
the requestor's personnel file, ii~l'omiation related to grievances and complaints against the 
requestor- and certain notices olrneetings requiredunder theTexas Open Meetirigs Act. You 
state that the college has no ittforlnation responsive to tile request for iiotices maile ~indct- the 
Texas Open Meetings Act.' You state tl~at the college will iselease s o n ~ c  of the requested 
information but claim that the submitted informatioil is excepteci fsoni disclosur-e tinder 
scctions 552. I01 and 552.115 ofthe Government Code. We have coilsidered the exceptions 
you claiin and reviewed tile submitted inrot-mation. We have also considerect cornments 
submitted hy an interested third party. SIN, Gov't Cotie 5 552.304 (intci-ested p:~sty ~ilily 
subinit coiiin~cnis stating wlty inSol-mation shoiild or s h o ~ ~ l d  not he seleasetl). 

liiitiaily. we tiore tirat a portiolt ofthe siibniitted iiiihrn~aiioii coiisists oictl~iciit ioii ir.cord.s. 
Recently, the Ui~iictl States Departntcnt of Eiiucatiot, 17airriiy Policy C:oi~ipIi;liice Oifice ( t l~e  

'The kci  docs not rccluirc n govcini~ieii t~ii  t i i~i iy ((1 d~sciosc i i i I ' i ~ i i ~ i ; i i i i ~ ~ i  iiini did nil1 exisi ; I I  tiic i i i i i i :  tllc 
rcqucsi u'as received. iior docs i t  rcquirc a giivciniiiciital hody io prepare new i i i i r i r i i i ; i i io i~  iii i-csponsi. io a 
i-eilucst. ic,,ii. Op,x~rt~riirirs 1)cv. ( ' o i y~ .  1,. R i t . s t o i i i ~ i ~ i t ~ .  562 S.$$/.Zti 266 (TCS Cis,. Apl>.---.Siiii Aiilfiiiio 1978, 
wr i t  disin'd): Allorney Gencial Opiiiion H-90 (1971): Opcn Kccords ilccisioii Nos. 452 at 2-3 (19x6). 342 xi  3 
(1082). 87 (1975): .ire iiiwi O ~ i ~ ~ l i i c c o i i l s  Ilecision Nos. 572 ;it I ( lLJ'iOi. 555 ;ii I - ?  ii'1001. 4 I6 a[ 5 ii9Ki'). 
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"DOE) informed this office that the Family Educational Rigllts and Privacy Act 
("FERPA"), 20 U.S.C. $ 12.32(a) does not permit state and local educational authorities to 
disclose to this office, without parental consent. uirredacieci. personally itlentifiable 
infoi-m~ition contai~ied i i i  ec1uc;ition recoi-cls i'or tlic purpose of our review in  the ope11 records 
~riiling process under tlie Act.' Conseqi~ently, state and local eci~~catiorral authorities that 
receive a request for education recortis from a member ot'the public ~uider the Act must not 
subinit education records to this office i n  tinredacted form. that is. in a fol-111 i n  which 
"personally identifiable informatioil" is disclosed. See 34 C.F.R. 5 99.3 jdefining 
"l?ersonally ide~itifiable information"). You have siibn~ittecl. among other things. LISII-edacted 
education records for our review. Because our office is proliihiied from I-evicwing these 
education records to determine whether appropriate redactions under FERPA have been 
made. we will not address the applicability of FERPA to ;!lip oitlie submitted I-ecords. Srich 
deterriiinations under- FERPA must be made by thc edticational authority i n  possession of the 
cducalio~i i-ccoi-ds.' We \viil. Iho\\i.vc~.. coiisic1i.r the ~ip11licahiiity oitlre claiilicd csccptions 
to tlie s~ib~niited intormatio~i. 

Next, we must ;iddress the college's procedural obligations under the Act. Pursuant to 
section 552.301 (b) of the Government Code, a governmental body must ash for the attorney 
general's decision and state the exceptions that apply tvitliin teri business clays afterreceiviirg 
the request. Ser Gov't Code 5 552.301 (b). The college stales that i t  I-eceived the I-ccjiiest for 
infoniii;ition on April 4.2007. Thus, you were required to request a decisio~r from this office 
by April 18, 2007. I-iowever: tihe envelope in  which the district s~ibinittecl its ~recjuest hears 
a postmark of April 20,2007. Si.c id. 8 552.308 (describing rules for calculating submission 
ciatcs oi' docuiiienls sent via firs1 c1;iss I!liited States mail. conrrnon or coi1tr:lci cat-rier. o r  
111terage11cy mail): src, i i l s o  Ope11 Iiecoi-cis Decision No. 663 (1999). Accol-dingly, we 
conclude the coliege fiiied to co~nply with the pl.occdural I-etjiiir-ements ina~rtiated by 
section 552.301 

P~~rsuairt to sectio~i 552.301 of the Government Code. a govei-~iii~eiiial hotly's 1iiilu1-c to 
comply will? tire procedural requireincnts ofsectioii 552.301 rcsiilts iir the legal pi-esuiiiption 
that tire req~iesteel iirformatioir is public aiid must be I-elexset1 unless the govei-nme~ital body 
( I c I ~ ~ o I I s ~ I - ~ ~ ~ s  :I eo~~ipelli~rg reason to withhold thc ini,t-nr;ition from tlisclos~ire. .Sc.c C;ov't 
Code 5 552..302: I-kirlcoc/< is. .Stutc, B r / .  i;/' 1fr.s.. 797 S.U1.2tl -379. 381-82 (?'ex. 
Aji~i--.--Austiii 1990. iio \vsiii  (go\~ci-~i~nciit;iI lhocl!; i i i~~s i  maice co~iil?ciii~ig tleinoiistr;itio~~ to 
O V C I - C O I ~ I C  i i s i ' i i ~ i i j i t i ~ i i  O ~ ' O J > C I I I I C S  j)iir\ii;iiil 1 0  \t:itiiioi!; ],rcdcce\sos to sectioii .552.302); 
0 1 7 ~ 1 3  Recorcis Llccisioir No. 3 0 2 )  (;eircr:illy. ;I coiiipelii~ig rcusoii exists ivlic~i third 

'A ct>p) 1'1' illis Ictici ilia? he 1'i)iiiid i'ii ilic i~iioi-iicy gciicral'h \vclisiic, titiii!uh!i i i r  l i i i ~ ~ : l / \ v w ~ v .  
i~:ig.ilate.tx.~is/i~pi~~opcn/og~i-es~~urccs.sliiriii. 
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party interests are at stake or when inl'ormation is confidential under other I;Iw. Open 
Records Decision Ko. 150 (1977). Because sections 552.101 and 552.135 can provide 
compelling reasons to withhold information_ we will consider your arguments concerning 
these exceptions. 

Section 552.101 of the Government Code excepts from public disclosure "information 
considered to beconfidential by law, either constitutional; statutory, or byjudicial decision." 
Gov't Cocle $ 552.101. This section encompasses the common-law right of privacy. which 
psotccts inior~n;iiioil i f (  I ) tlic i~ilor~i~;iiioii coiitniiis lii:Iil! ii~ti~n~iicorciiibari~assing S~icts, the 
ip~~blication of' \i-Iiicli woiilti lie iiigliii. ohjeciioilahle to a I-e~iioi~able persoil. ai~cl 12) rile 
inforination is not ot  iegitiiiiate concern to the public. lirtll~,s. I;'oi,liid. I,. ?r,.r, liit1it.s. A<.citlcrit 
Bd., 540 S.W.2d 668, 685 (Tex. 1976). In Moi-rilc~s 1'. Ellen, 840 S.W.2d 519 
(Tex. App.- El Paso 1992, writ denied), the court :iddressed the applicability of the 
cornmon-law privacy doctrine to files of an investigation of allegations of sexual harassment. 
The investigation files in Ellen contained individual witness statements, an affidavit by the 
individual accused of the misconclucl responding to the allegations, and conclusions of the 
board of inquiry that conducted the investigation. Ellr,ri, 840 S.W.2d at 525. The court 
ordered the release of the affidavit of the person under investigation and the conclusions of 
tlir heal-tloi‘iiiqiiiry. stilting tillit tlie pii1)Iic's i~itcscsi iv;is siiiliciently scl-\,ctl hy tlie i1iscIosu1-e 
of such dociiiiiciits, Id. 111 coiicliiiiiiig. tlic Cllcii coiirt liclti tllat "tile i~ i~hl ic  tliil not possess 
a legitimate iiiterest in  tibe iiicntitics of 1lic incIi\,iciiial \viti~ebses. 11o1- tire i1cl:iiIi 01' llieir 
personal statements beyond what is coiitaineci iii tlie clocunients that liave been orclered 
released." IN'. 

Thus, if there is ;in adequate summary of an investigation of alleged sexual harassment, the 
investigation sulnrnary must be released along with the statetneiit of the accused under Ellen, 
but the identities of tlie victims and witnesses of tlie alleged sexual hai-assmeiit must be 
redacted. and their detailed stateiiients must he witlilicid I'roiii tiisclosure. Ser, Open Records 
Dccisio~i Nos. 303 ( 1083). 330 ( IOSl i ,  I S  no :idciji~iite siiiiiiiiai-y oi'11ic iiivcsii~aiioii exists. 
tlieil all ol'tlie iiilorn~;ition ici;itiiig lo tlic iii\.c'stig;itioii osiiiiiarily nlust be icleased. wit11 tile 
exception of iiiiormatioii tiioi woulti icleiitify tile victi~ns and witnesses. Since coiiiiiioii-law 
piivacy docs not protect infc~~-niatioi~ about :I public eiiiployee's alleged niiscoritl~~ct oil tile 
job or complaints made ahout a public employee's ,;oh persormance, the ideiirity of' the 
individual accused of sexual harassnient is 1101 protected from public disclosuse. Set, Open 
Records Decision Nos. 438 (I986), 405 (1983), 230 ( 1  979). 2 19 ( 1  978). 

'The subniitteti information coiitains nil atlecjuate suiilln;ir)l n f  tile investigaiioii into alleged 
S C X L I L ~ I  I ~ ~ L I ~ : I S S I ~ I C I ~ ~  ;!ilci sti!lei~ients hy tlle person who wi~i  accuseti oSscsu;iI i~;ii-;iss~i?eiit. The 
s!iillliiai.y anti statci~ieiits iiic iliiis iiol ci~i~iiticiitial: I C .  i i f i r ~ l i c i  \ \ i l l i i i ~  tliesc 
iioc~~i~?eiiis itieiiiiSyii!g ili? ~ict ini  niiil \viiiicsses. isllicir \vc 11;ii-c 111:ii-1;eii. is c~liI'iilciiti:il 
i~iitler coiniiioii-iaiv pi-ii:acy ;~ i i t I  riiirsi he \iitIil~cicl piirsuaiit io sectioii 552.101 of the 
Govei-nrnent Code. S(,e (llieii, 840 S.W.2ci at 525.  We kirtlier inole tllnt siipcrvisors are no1 
witnesses hi- puiposes of Ellriz, and thus. supcrvisoss' itientities rnay gellei-ally 1101 he 
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withheld under section 552.101 of the Government Code and common-law privacy. The 
college must release the remaining information i n  the summary and statements to the 
requestor. The remaining submitted information must be withheld under section 552. I01 in 
conjunction with common-law privacy.?Ser irl. 

In summary, the college must withhold the victim and witness information marked in the 
summary and statements of the accused with the rest of the submitted doc~i~uents  uncler 
section 552.101 of the Government Code in conjunction with cornmon-law privacy and the 
holding i n  Ellerz. The remainder of the sulnlnary and statements must be released. This 
ruling does not address the applicability of FERPA to the snhmitteti iiihrnlation. Sliould the 
college determine that all or portions of the subinitted information consist of "ctliication 
ifcords" tirat milst be withheld i~ndei- FERPA. the center- iniist dlspose of rli:li info~-~tt;~tion 
in accordance ~vith FERPA, rathcr illan the Act. 

?'Iris riding triggers i~nportant deadlines regarding the rights and resporrsibiliiies of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code $ 552.301 (0. If the 
governmental body wants to challenge this rtiling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar ciays. Id.  $ 552.324(h). In 01-der to get the full 
henefit of such an appeal, the governmental hody must file sitit within 10 calendar days. 
/ i f .  $ 552.353(h)(3). (c). If the  government;^! body tloes iiot ;~ppeai this ruiil~g ;111cl the 
governme~ital body tioes not coiiiply witti it: then both the requestor ~lirii the attor-ney 
general have tlie right to file suit against the gouernmentnl body to eril'o~-ce this r ~ ~ l i n g .  
i d .  $ 552.321(a). 

If this ruling requires the governmental body lo release all or part of the requested 
information, the governmental body is responsible for taking the next step. Basetl on the 
statute, the attorney general expects that- upon receiving this ri~ling, the govei-nn~entai hody 
will either release the pitblic records promptly pursuant to sectioii 552 .221(~)  of the 
Governlnent Code or file a lawsuit clialicnging this ruliiig pursuaiit to scctioii 552.324 ofthe 
G~\~ct-nt?ieiit Code. If the govern~nental body fails to tlo one of llicsc tliiiigs. tlicn the 
iecjucslor shoiiltl [report that Sailcii-e to tile attot-ney general's Open Govci-niiiei~t I-lotline. toll 
free. at (877) 673-6839. The reijiiestor may also file 21 complaint ~vith ille tlistrict or c o ~ n ~ t y  
attorriey. It/ .  3 552.321 Sje). 

If this ruling requires or per~uits the gover~iniental hody to withhold all or soine uf  tiit: 
recluested information, the 1-equestoi- can appeal that tlecisio~~ by suing tile govcrn~neiital 
body. Id. $ 552.321(a); T~,aris /lcji'r o/'Pllh. S(!jely I .  C;i//ii-etitll. 842 S .w.2~1 -108. 41 1 
(Tcx. App.-Austin 1992. no writ). 
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Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this r~~ l ing ,  be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

IS the goveriirnental body, tile requestor, or any other person has questions or comments 
ahout this I-uling, they ]nay col-ttact our office. Although there is iio statutory deadline for 
contactilig us, ll-ie attoi.iley gelleral prefers to receive any comments within I0 calendar days 
of the date of this ruling. 

Sincerely, 

Assistant Attorney General 
Open Recol-ds Division 

Ref: ID# 282375 

Enc. Submitted docuinents 

c: MI-. Jesus Canalcs 
2820 Souih Jarvis Avenue 
L.areilo. I e x a s  78046 
(\v/a eiiciosui-es) 


