
June 28,2007 

Ms. YuShan Chang 
Assisia~rt City Attorney 
City of  Hoilston 
P.O. Box 368 
Houston, Texas 77001 

G R E G  A B B O T T  

Dear Ms. Chang: 

You ask whetliercertain infoi-motion is sulijecr to I-i-clnireil public disciosrire uiitlcr tiic Pttblic 
Ii~formatioii Act (tlie "Act"). ctiaptei 551 of tile (jovci-iriiieiit Cotir. Yoiri irequest was 
assigned 1D# 282295. 

The City of Houston (the "city") received a request for information relaled to an officer 
involved shooting death of a named individual. You state that some information will be 
released to the requestor. You state that the responsive information is tlie subject of a 
previous request for information, in response to which this office issued Open Recol.ds Letter 
No. 2007-003009 (2007). Iii addition, you claim that the submitted information is excepted 
I'roili ilisclosui-c pursu;int to section 552.l01 of tlie Govcrnnieiit Cotle. IVc liavc considered 
yo~ir iirg~iii~eiits aiiti rcviewed rile sul>iiiittcii iciibi-iliatioii. \\'c li:c\'e ;,!it> coiisiiiel-ctl 
O I I I I I ~  s t ~ l i ~ ~ i l  y I i s .  S", (;ovi ('oili' 9 .5.52..304 (iiitei-cstctl tliircl party inay 
s ~ t h ~ ~ l i t  co~iiiiieiits stating why rccj~icstetl iiiibrmalioii siro~ild 01- should iiot he released). 

Iniiially, you note that the information responsive to the pi-esent request w:is tile sub,ject of 
a previous ruling isstled by this office. In Open Kecortls Letter No. 2007-03009 (2007), we 
held that with the exception of basic information. the int'onliation at issue ~iiay he withheld 
by ilie city undei. section 552.108(a)( I )  of the Government Code. In order for the city to rely 
iil>ori this prioi- rulilig ;is a pi-c\.ious detcri-riiiintioii, foiir critci-ill must he met: i )  tile records 
or iiif'ornintion at issite arc pi-ecisciy tlic saiiie recoi-ds or iiiioriiiiitioi~ tiiat \\:ere prcviousiy 
stibmittcti totiris oi'I'icep~ir.si~;~iii i(>.si~i.tioii 55?.30i(c!( I ) ( I ) )  ol'tlie (;o\~criiiiieiit ('oclc: 2 )  tiic 
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govern~nental body which received the request for the records or information is the same 
governmental body that previously requested and received aruling from the attorney general; 
3) the attorney general's prior ruling concluded that the precise records or information are 
or are not excepted from disclosure under the Act; and 4) the law. facts, and circumstances 
on which the prior attorney general riding cvas based have not changed since the issuance of 
the ruling. SLJP Open Records Decision No. 673 (2001). You inform us that at the time of 
this request, the status of the crirniiial investigation has not changed and thus the pertinent 
facts and circunisrances have not cliaiiged since the issuance of Open Records Letter 
No. 2007-03009. 

We note, however, that the requestor asserts a right of access to the s~tbrnitted infor~iiation 
under federal law. Such a right of access, if applicable, would preempt the protection 
afforded by section 552.108 of the Government Code. See U.S. Const. art. VI, cl. 2 
(S~iprernacy Clause): Delrii Airlines, I I K .  v. Block, 116 S.W.3tl 745. 748 (Tex. 2003) 
(discussing federal preemption of state law). In this instance. the recjuestor is a representative 
for Advocacy Incorporated. ("Advocacy"). which hrrs beeti designated as tlie state's 
protection and advocacy systeiii ("PKrA system") for purposes of the federal Protection and 
Advocacy for Individuals with Mental Illness Act ("PALM1 Act"). 42 U.S.C. 
$5 10801-1085 1, and the Developinental Disabilities Assistance and Bill of Rizlits Act 
("DDA Act"), 42 U.S.C. $5 15041-15045. See Tex. Gov. Exec. Order No. DB-33. 2 Tex. 
Reg. 3713 (1977); Attorney General Opinion JC-0461 (2002): see also 42 CFR $S 51.2 
(defining "designated official'' and requiring official to designate ageiicy to be accountable 
fol- funds of P&A agency), 51.22 (requiring P&A agency to have a governing authority 
responsible for control). 

Tile PAIMI Act provicics. i i i  relcvaiit pat-(. that n P&A systciii "siiall . . . Ii;~vc access to all 
rccol-ds of  . . . any ii~dividiial \vho is ;i client of tlie systcrii i f  such iiidividual . . . ltns 
aiitliorized the system to have si~cir access[.]" 42 U.S.C $ IOS05(a)(4)(A). The term 
"recorcls" as used in the above-quoted provision 

iiicludes reports prepared by any staff of a facility re~idcring care and 
treatmetit [to the individual] or reports prepared by an agency charged with 
investigating reports of incidents of abuse, neglect, and injiiry occurrinz at 
such facility that describe incidents of abuse. neglect, and injury occurring at 
such facility and the stcps taltcn to iiivestigate such incitlelits. arid discharge 
p1;iiiiiiny recorcls. 

The DDA Act provicles, in rclevarit pal-t. [hat a I'&A system. siiail 
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(B) have tlie a~ltliority to iii~estigate incidents oi' ~ihirse anti incglect of  
individuals withdevelopmental disabilities isthe incidents are reported to the 
system or if there is probable cause to believe that the incidents occurred; 

(I) have access to all records of - 

( i )  any individual with a developmental disability ~vho  is a client of 
the sysienl if such iiitIi\,itluiil. or tlhc legal gitari1i;iii. coiiscs!~;itor. 01. 

o r  I I . C I I ~ C ~ C I I ~ ; I I I \ I :  01 '  ~ i c l i  ~iidlvi~i~iiil. 11;ih ; I L I ~ ~ I O S I L C ~  tlie 
system to have such ~ICCZSS(.]  

(i) have access to ihe records of individuals described in 
subparagraphs (B) and (I), and other records that are relevant to 
conducting an investigation, under tire circumstances ciescribed in 
those subpal-agraphs, not ltitcr t l i t ~ n  3 busine.ss clays after the [P&A 
systetn] makes a written I-cquest foi- tile I-i.cortls in\!olvetl[.] 

42 U.S.C 5 i5013(a)[2)(B), iI)(i). ( . l ) ( i ) .  Tile DDA Act slates tliat tlic tel-in "record" includes 

( I )  a report prepared or received by any staff at any location at which 
services, supports, or other assistance is provided to individuals with 
developmental disabilities; 

(2) a report prepareti by an agency or staff person clinl-gcd \+~it i i  investigating 
reporis of iiicicients of ah~lse 01- neglect. iiijur!~. 01- cicatli occut-1-ing tit such 
ioc;ition. that describes suc11 incicieiits :inii tire siclx itikcii to iiivestig;ite such 
iticicients: ;i~ici 

(3) n tiischarge planning 1-ecortl. 

Id. $ 15043(c).' 

The P A M I  Act and the DDA Act grant a PKLA system; undcr certain circ~i~i~staiices, access 
to "records." Each of the acts has a scptiraie, hut sin~ilar. ilci'itiiiioii ol' "I-ccorcis." Tihe 

'Wc iioi:, 11i;ii seciioii 7 ')4cil l i2,  01  iiilc 19 ~ i l ' i l i c  i i ~ i i u ~ l  Si:iici i',.;,lc p i o v ~ l c ~  iii.ii a!! cligihlc L'&I\ 
S ~ S I C I I I  sliall "liovc llie s;iiiic geiicr;il ; i u t l i i , i i i ~cb .  iiicI~iil~!ig ;iccehs 10 !cc i i r ( I~  . . .. iiic 921 l c~ r l l i  i n  S L I ~ I ~ ~ ~ C  r'' 
o i i h c  1)lIA Aci. 12 I!.S.C 5 i5Oii- 15045. See 29 IJ.S.C $ 7i)?e(11(2). 
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principle issue which we must address in this instance is whether the submitted information 
constitutes a "record" under either of those acts. 111 this instance, the submitted information 
consists of the criminal investigation into the officer-involved shooting death of a named 
individual at the individ~ial's home that wascreated law eiibrcenient purposes. We note that 
the submitted inlbrmatio~i is not amoiig the iiiformation specifically listed as a "record" in 
sections 10806(b)(3)(A) ancl 15043(c). 

Advocacy notes, however, that the information listeti i n  sections 10806(h)(3)(A) 
and 15043(c) was riot meant to be an extiaustivc list.' Advocacy contends that i t  was 
Congress's intent to grant a P&A system access to any and all information that the system 
deems necessary to co~iduct an investigation under the PAIMI Act andloi. the DDA Act. We 
tiisagree. By the statutes' plain langiiage, access is limited to "recol-ds." See I11 r-r M&S 
Gmiliilg~, IIIC., 457 F.3d 898: 901 (8"' Cis. 2000) (analysis of a statute must begin with the 
pinin language). While we agree that tlie two definitions of"records" are not lirnited to the 
information specifically enumerateti in those clauses. we do not believe that Congress 
intended for the definitions to be so expansive as to grant a P&A sysrein access to any 
information i t  deems necessary. Such a reacting of tlic statutes would render 
sections 10806(b)(3)(A) and 15043(c) iilsignifieani. Sro Diotcci~i I,. I.l/iilke~: 533 
U.S. 167, 174 (2001) (stiat~ite should be construed in a way tiiat no clause. sentence. 01- word 
shall be superfluous, void, or insignificant). Furthermore. i n  light of Congress's e\riclent 
l~refereilce for limiting the scope of access, we are unwilling to assume that Congress meant 
more than it said in enacting the PALM1 Act and the DDA Act. See Kofii I ' INS,  60 F.3d 1084 
(4"' Cir. 1995) (stating that stat~itory coiistriiction must begin with Iaiiguage ofstat~ite; to do 
otherwise woiild assume that Conpvess docs not express its intent iii words of statutes, but 
only by way of legislative history): srr gc,izc:rctll\. Coci.stA//i~t~ic~~ 1,. Birhhift. 6 F .  Supp. 2d 29 
(D.D.C. 1998) (slating that i f ,  in ihllo\r/ing Congress's plain language in  statute, agency 
cannot carry out Corigress's intent, remedy is not to c1istorto1- ignore Coiigress's woi-cis, but 
I-athes to ask Congress to address problem). 

Based on the above analysis. we believe that the iiii~~ormation specifically eiiumcrated in 
sections 10806(b)(3)(A) and 15043(c) is i~idicative of' ttic types of  iirforinatiori to which 
Co~igress inte~rded to grant a P&A sysreni access. Sc,'Pe~iii. PI-otrcticvi cG Advoc-iic~ IIZC. 1.'. 

1loit.sio11, 228 F.3d 423, 426 11. I (3'" Cir. 2000) ("[Ilt is clear that the definition of "records" 
in 9 IOS06cont1-ols the types of recortls to \vliich [the P&A agency.] 'shall have access' under 
3 L0805[.]") As previously noted, tile submitted infosniation is iiot arnonz the i~iformatiorr 
specifically lisied as "records" i n  scctiolis l080h(h)[3)(A) aiict 15043[c). Furthcl-iriorc, we 
find that thesubniittcd inlol-~natioii is iiot tile type of iiit'ol-~iiatio~i to wliictr Consress i~~tcnclcd 

'Usc i , l i l ~ c  le i in  "i!~zludzs" iii scciioil> IOSOO(h)i.3)iAi ;tiid l5(1 i3(c !  i j l  i i t lc 42 iil (lie iJii i icd Siaics 
Code inil icaics i l ial  [lie deiii i i i ioiis 01' "recosds ;tic i io i  l i i i i i icd i t ,  i i ic iii!i!siii;iiioii spccificaily Ii!di.<l iii i1111sc 
scciions. Sec ST, i'iiiii .Ilercirrv 111s. C ~ J .  i.. L~, . i i i~g io i i  111s. ('0.. 7 8  F.3d 202 (5"' Cis. 1996): sec ii/.\o 42 C.F.i l .  
$51 .41 .  
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to grant a PScA system access. Accordingly, we find that Advocacy does not have a right of 
access to the s~ibrnitted information under either the PALMI Act or the DDA Act. We 
therefore agree that the circumstances of the prior ruling have not changed and the city may 
continue to rely upon Open Records Letter No. 2007-03009 as a previous determination for 
the req~testeil inforination. As we are able to reach this conclusion, we need not address your 
remaining argument. 

This letter ruling is limiied to the particular records at issue in  this request and limited to the 
facts as presented to us: therefore, this ruling lnust not be relied upon as a 131-evious 
tletermination regarding any other records or any otliei- circu1nsr:inces. 

?'liis ruling triggers iiiiportant tieadlines r-egar-cling the rigllis and rcspoi~sihiiitics oi tile 
governmental body and of the requestor. For exainple. goveri~iiieot;~l hodics are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301 (1). If tlie 
governmental body wants to challenge this r~iling, the governtnental body must appeal by 
filing suit inTravis County within 30calendar days. Id. S; 552.324(b). In order to get the ~ L I I I  
benefit of such an appeal, the governmental body must file suit within I0 calendar days. 
Id .  $ 552.3.53(b)(3), (c). If the governmental body does not appe;ll this ruling and the 
goverrrmelrtal body does not cornply with i t ;  then both the requestor and thc attorney gcner;i! 
have the riglit to file suit c~gainst ilie ~overnmental hoily to ciiinrce iliis I-illin:. lit. 
5 552.32 1 (a). 

If this ruling requires the governmental body to release all or part of tile requested 
information, the governmental body is responsible for taking the next step. Based on tlie 
statute, the attorney general expects that, Lipon receiving this ruling, the governmental body 
wili either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling puvsuant to section 552.324 of the 
Government Code. If the governmental body fails to do one oS these things. then the 
I-ec]uestor slioiild i-eport ihat failure to tlie :tttoriiey gcnei-al's Open C>ovcrninent Hotline. 
toll free. ;it (877) 671-6839. Tlie ~-cijiii.stoi- may also filc a coi111)laini wit11 tlie ilisiricr or 
cou~lty attorney. I(/. $ 552.3215(c). 

IS  this ruling requires or permits the govet-nmental boiiy to witlii~oiti all or s o ~ n e  o f  the 
requested information, tile requestor can apped that itecision by suing tile go\,ertimentul 
body. Id .  S; 552.321 (a); Te2~c~.s Drp't  of Plrh. S~i f i t ,~  v. (;iIhr.c<cirli; 842 S.Mi.2~1 408, 41 1 
(Tex. App.-Austin 1992. no writ). 

Please re~nember that under the Act the release of inSol-mation trigger-s cei-lain procedures for 
costs and clhargcs to the retjuetoi-. I f  I-ccortls are releascd ill coiiipiiance iviih this ruling. be 
siive ll ir i t  all ctiiirges l?,r tile inio~-iii:itioi~ arc at or heloi\. ihc !cg:il iirnoill1i.s. Q~~est ions o i  
conipiai~it\ ;~hoiii over-cl~srfiiig iiiiisi iic tlircclcti 10 li;iti;iss;ilr Sciilohs ;it tlii. ()l'l'icc n l  tlic 
Artoi-ney Gencrnl at (5 12) 375-2397. 
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If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any colnments within I0 calendar days 
of the date of this ruling. 

Sincerely, 

Debbie K. Lee 
Assistant Attorney General 
Open Records Division 

Ref: ID# 282295 

Enc. S~tbmitted documents 

c: Ms. Christine Smith 
Advocacy Incorporated 
East Texas Regional Office 
1500 McGowen, Suite I00 
l-loustoi~, Texas 77004 
(wlo enclosures) 


