
ATTORNEY GENERAL OF TEXAS 
-~ -.-- ~ 

G R E G  A B B O T T  

June 28,2007 

Mr. Claude H. Drinnen 
First Assistant City Attorney 
City of Amarillo 
Post Office Box 1971 
Amarillo, Texas 79105 

Dear Mr. Drinnen: 

You ask whether certain information is subject to required public disclosure under the 
Public Illformation Act (the "Act"), chapter 552 ofthe Governmerlt Code. Your request was 
assigned ID #282414. 

The Amarillo Police Department (the "department") received a request for all infonnation 
pertaining to a lianied individual. You claim that the submitted information is excepted from 
disclosure under sectio~is 552.101 and 552.108 of the Government Code. We have 
considered the exceptions yon claim and reviewed the submitted information. 

Initially, we note that the departmelit was untiniely in its request for an attorney general 
decision pursuant to section 552.301(b) of the Government Code. See Gov't 
Code 5 552.301. Under section 552.301(b), a govcrni~lental body nllist ask for the attorney 
general's decision and state the exceptions that apply \vitliin ten business days after receiving 
the request. See id. 5 552.301 (a), (b). Although the department received the request for 
information on March 29, 2007, it did not request a decision from this office until 
April 17, 2007. Conseq~tently, we find that the depart~nent failed to comply wit11 the 
procedural requirements mandated by sectioii 552.301. 

Pursuant to section 552.302 of the Govevnmeilt Code, a governmeilia1 body's failure to 
comply with the procedural I-equirements of section 552.301 results in the legal presuinption 
that the requested infomiation is p~tbIic and must be released i~nless the governmental body 
demonstrates a compelling reason to withiloid the infomiation froill disclosure. See 
id. 552.302; I-Iiit~~ock V. Sfiife 1 .  of Ills., 797 S.U7.2d 379, 381-82 
(Tex. App.--Austin 1990, no writ) (governmental body must make compelling demonstration 
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to overconie presumption ofopenness pursuant to statutory predecessor to section 552.302); 
Open Records Decision No. 3 19 (1982). A compelling reason for non-disclosure generally 
exists where some other source of law makes the information confidential or where third 
party interests are at stake. Open Recor~ls Decision No. 150 at 2 (1977). Section 552.108 
is a discretionary exception to disclosure that protects a governmental body's interests and 
may be waived. See Open Records Decision Nos. 663 at 5 (1999) (untimely request for 
decision resulted in waiver of discretionary exceptions), 177 (1977) (statutory predecessor 
to section 552.108 subject to waiver). In failing to comply with section 552.301, the 
department bas waived its claim under section 552.108. Because you raise section 552.101 
ofthe Government Code, which can provide a compelling reason to withhold information, 
we will address the applicability of this exception to the submitted information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by jt~dicial decision." Gov't 
Code $ 552.101. This section encompasses common-law privacy. Common-law privacy 
protects infonation if ( I)  the information contains highly intimate or embarrassing facts the 
publication of which would be highly objectionable to a reasonable person, and (2) the 
information is not of legitimate concern to the public. Itldzts. Found. v. Tex. Iwdus. Accident 
Ed., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law 
privacy, both prongs of this test must be satisfied. Id at 681-82. A compilation of an 
individual's criminal history is highly elnbarrassing inforniation, the publication of which 
would be highly objectionable to a reasonable person. Cf: United Stntes Dep 't ofJlistice v. 
Reporters Comm.forFreec(ot~~ ofthe Pre.-s, 489 U.S. 749,764 (1989) (when considering the 
prong regarding individual's privacy interest, court recognized distinction between public 
records found in courthouse files and local police stations and compiled summary of 
information and noted that an individual has significant privacy interest in the compilation 
ofone's criminal history). Further, we find that a compilation of aprivate citizen's criminal 
history is generally not of legitimate concern to the public. 

The present request requires the department to compile the crililinal history of the named 
individual. This request for unspecified records implicates the named individual's right to 
privacy. I-lowever, information relating to a routine trafiic violation is not excepted from 
release ~inder section 552.101 in conjunction with common-law privacy. Cf Gov't 
Code $ 41 1.082(2)(R) (definition of criminal history record information does not include 
driving record information). Therefore, to the extent the departmelit maintains infornlation 
which depicts the named individual as a suspect, arrestee, or criminal defendant, this 
information niust be withheld under sectioii 552.101 in conjunctio~i with common-law 
privacy. 

>'on have s~~bmitted information that does not depict the named individual as a suspect, 
arrestee, or criminal defendant. You seck to withliold the Texas Driver's License number 
contained in these records from public disclosure under section 552.130 of the Government 
Code. In relevant part, section 552.130 provides: 
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(a) Information is excepted from requiredpublic disclosure ifthe information relates 
to: 

(1) a motor vehicle operator's or driver's license or permit issued by 
an agency of this state; [or] 

Gov't Code $ 552.130(a)(1). Upon review, we agree that you must withhold the 
Texas-issued driver's license number you have marked under section 552.130 of the 
Government Code. 

This record also contains a social security number that you seek to withhold under 
section 552.147 of the Govemment Code. Section 552.147 of the Government Code 
provides that "[t]he social security number of a living person is excepted froni" required 
public disclosure under the Act. Gov't Code 5 552.147. Therefore, the department may 
withhold the social security number contained in the submitted information under 
section 552.147 of the Government Code.' 

In summary, to the extent that the department maintains records which depict the named 
individual as a suspect, arrestee, or criminal defendant, this information must be withheld 
~ ~ n d e r  section 552.101 of the Government Code in conjunction with common-law privacy. 
In Exhibit C, the department must withhold the Texas-issued driver's license number you 
have markcd under section 552.130 of the Govemment Code and the social security number 
you have marked under section 552.147 of the Government Code. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any otlier circumstances. 

This ruling triggers important deadline; regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruliilg. Gov't Code 5 552.301(f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis Cotrnty within 30 calendar days. Id. 5 552.324(b). In order to get the 
full benefit of such an appeal, the govcrnn~ental body must file stlit within 10 calendar days. 
10'. 3 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governnlental body does not comply with it, then both the requestor and the attorney 
general have the riglit to file suit against the governmental body to enforce this  ling. 
Id. 3 552.321(a). 

'We note that section 552.147(b) ofthe Governmcnl Code a~itliorizes a governmental body to redact 
a living person's social secr~riiy iitiiiiber froni pilblic release witiiout thi: ~iccessity ofrequesting a decision from 
riiis office under the Act 
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If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. § 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested irlforrnation, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texas Dep't of Pub. Safety v. Gilbreafh, 842 S.W.2d 408, 41 1 
(Tex. App.--Austin 1992, no writ). 

Please remember that under the Act the ielease of information triggers certain procedures 
for costs and charges to the requestor. If records are released in compliance with this ruling, 
be sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governniental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive ally comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Assistant Attorney General 
Open Records Division 

Enc. Srtbniittcd documents 

c: Mr. George Schwarz 
The Amarillo Independent 
301 South Polk Street, Suite 320 
Amarillo, Texas 79101 
(wlo enclos~tres) 


