
G R E G  A B B O T T  

CORRECTED COPY 
August 13,2007 

Ms. Pamela Smith 
Assistailt General Counsel 
Texas Department ofpublic Safety 
P.O. Box 4087 
Austin. Texas 78773-0001 

Dear Ms. Smith: 

This office issued Open Records Letter No. 2007-08244 (2007) on June 28,2007. We have 
examined this ruling and determined that Open Records Letter No. 2007-08244 is incorrect. 
Where this office determines that an error was made in the decision process under 
sections 552.301 and 552.306, and that errorresultedin an incorrect decision, we will correct 
the previously issued ruling. Consequently, this decision serves as the correct ruling and is 
a substitute for Open Records Letter No. 2007-08244. Seege~zel-all)) Gov't Code 5 552.01 1 
(providiilg that Office of the Attorney General may issue a decision to maintain uniforn~ity 
in applicatioii, operation, and i~lterpretation of the Public Info~matioil Act (the "Act")). 

You ask wl~etl~er certain i~lfor~ilation is subject to required public disclos~tre under 
chapter 552 of the Government Code. Your request was assigned ID# 282268. 

The Texas Depa~lment of Public Safety (the "department") received a request for 
information pertaining to an investigation conducted by the Texas Rangers. You clail~l that 
the requested inforination is excepted from disclosure under section 552.101 of the 
Government Code. We have co~lsidered the exception you claim and reviewed the sub~nitted 
infor~liation. 

Initially, we must address the department's obligatiolls under sectio~i 552.301 of the 
Govers~ment Code, which prescribes the procedures that a governmental body must follow 
in asking this office to decide whether requested infor~ilatio~i is excepted from public 
disclosure. Pursuant to section 552.301(b), a governmental body must ask for a decision 
hom this office and state the exceptions that apply within ten business days of receiving the 
written request. The departn~ent received the request for information on April 4, 2007, but 
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did not request a ruling from this office until April 24,2007. Thus, the department failed to 
comply with the procedural requirement mandated by section 552.301. 

Pursuant to section 552.302 of the Govelllment Code. a gove~nmental bodv's failure to . - 
comply with the procedural requirements of section 552.301 results in the legal presumption 
that the requested information is public and must be released unless the governmental body 
demonstraies a compelling reason to withhold the information from dis~losure. See ~ o v ' t  
Code 5 552.302; Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. 
App.-Austin1990, no writ); Open Records DecisionNo. 3 19 (1982). A compelling reason 
exists when third-party interests are at stake or when information is confidential under other 
law. Open RecordsDecision No. 150 (1 977). Section 552.101 of the Government Code can 
provide a compelling reason to overcon~e this presunlption; therefore, we will consider the 
department's claim under this exception. 

We note that the submitted information contains a custodial death report. In Open Records 
Decision No. 521 (1989), this office addressed the confidentiality of custodial death reports 
and their attachments. Specifically, this office concluded that under article 49.18(b) of the 
Code of Criminal Procedure, in conjunction with a directive issued by the Office of the 
Attorney General, Part I of a custodial death report filed with this office is public 
information, but Parts 11 through V of the report, including any attachments, are confidential. 
See ORD 521 at 4-5; see also Code Crim. Proc. art. 49.18(b) (attorney general shall make 
report, with exception of any portion ofreport that attorney general detelmines is privileged, 
available to any interested person). Article 49.18 requires that a custodial death report be 
filed "with the attorney general no later than the 30th day after the date on which the person 
in custody or the incarcerated person died." Code Crim. Proc. art. 49.18(b). More than 
thirty days passed between the death of the individual and the date when the department 
received this request. Thus, the department must release the entirety of Part I of the 
submitted custodial death report as information made public by statute. Seegenerally Open 
Records Decision No. 525 (1989) (exceptions found in statutory predecessor to Act do not 
apply to iilfornlation that is made public by other statutes). Parts 11 through V of the report 
are confidential and must not be released. 

Next, section 552.101 of the Government Code excepts from disclosure "information 
considered to be confidential by law, either constitutional, statutory, or by judicial decision." 
Gov't Code 6 552.101. This exception encompasses information made confidential by 
statute. Section 261.201 of the Family Code provides in relevant part: 

(a) The following information is confidential, is not subject to public release 
under Chapter 552, Government Code, and may be disclosed only for 
purposes consistent with this code and applicable federal or state law or 
under rules adopted by an investigating agency: 

(1) a report of alleged or suspected abuse or neglect made under 
[chapter 261 of the Family Code] and the identity of the person 
making the report; and 
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(2) except as otherwise provided in this section, the files, reports, 
records, communications, audiotapes, videotapes, and working papers 
used or developed in an investigation under [chapter 261 of the 
Family Code] or in providing services as a result of an investigation. 

(h) This section does not apply to an investigation of child abuse or 
neglect in a home or facility regulated under Chapter 42, Human 
Resources Code. 

Fam. Code $j 261.201(a), (h). Upon review, we determine that the remaining submitted 
infornlation consists of files, reports, records, communications, or working papers used or 
developed in an investigation under chapter 261. However, section 261.201 does not apply 
to an investigation of child abuse or neglect in a home or facility regulated under chapter 42 
of the Human Resources Code. See id. $j 261.20l(h). We note that the alleged incident at 
issue occurred at a facility regulated by the Department of Family and Protective Services 
under chapter 42 of the Human Resources Code.' Based on this information, we find that 
section 261.201 does not apply to the investigation in question, and none of the remaining 
submitted infornlation may be withheld under section 552.101 on that basis. 

We note that portions of the submitted information are protected under the doctrine of 
common law privacy. Section 552.101 encompasses common law privacy, which protects 
information that (1) contains highly intimate or embarrassing facts the publication ofwhich 
would be highly objectionable to a reasonable person and (2) is not of legitimate concern to 
the oublic. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). 
The types of information considered intimate and embarrassing by the Texas Supreme Court 
in Industrial Foundation included information relating to sexual assault, pregnancy, mental . . - 
or physical abuse in the workplace, illegitimate children, psychiatric treatment of mental 
disorders, attempted suicide, and injuries to sexual organs. Id. at 683. In addition, this office 
has found that some kinds of medical information or information indicating disabilities or 
specific illnesses is protected by common law privacy. See Open Records Decision Nos. 470 
(1 987) (illness fromsevere elnotional anajob-related stress),455 (1987) (prescription drugs, 
illness, operations, and physical handicaps). Therefore, the department must withhold the 
information we have marked under section 552.101 and common law privacy. 

'The Department of Protective and Regulatory Services was renamed the Department of Family and 
Protective Services. See Act of June 2,2003,7X1" Leg., R.S., ch. 198 5 1.27, 2003 Tex. Gen. Law 61 1,641 
("A reference in law to the Department ofProtective and Regulatory Service means the Department ofFamily 
and P~otective Services."). 
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We further note that some of the information at issue may be excepted under 
section 552.1 175 of the Government Code.' Section 552.1 175 provides in part: 

(b) Inforniation that relates to the home address, home telephone number, or 
social security number of [a peace officer as defined by article 2.12 of the 
Code of Criminal Procedure], or that reveals whether the iudividual has 
family members is confidential and may not be disclosed to the public under 
this chapter if the individual to whom the information relates: 

(1) chooses to restrict public access to the information; and 

(2) notifies the governmental body of the individual's choice on a 
form provided by the governmental body, accoliipanied by evidence 
of the individual's status. 

Gov't Code 5 552.1 175(b). The submitted documents contain information pertaining to 
officers who do not work for the department. If these individuals are currently licensed 
peace officers who elect to restrict access to this information in accordance with 
section 552.1 175(b), the department must withhold the home address, home telephone 
number, and cellular telephone number we have marked under section 552.1175. However, 
if the cellular telephone was provided to an officer at public expense, the cellular telephone 
number is not excepted under section 552.1 175. 

We also note that the submitted information contains Texas driver's license information. 
Section 552.130 of the Government Code excepts from disclosure information that "relates 
to . . . a motor vehicle operator's or driver's license or permit issued by an agency of this 
state [or] a motor vehicle title or registration issued by an agency of this state." Gov't 
Code 3 552.130. Accordingly, the depiartnient must withhold the Texas driver's license 
numbers we have marked in accordance with section 552.130. 

Finally, we note that some of the submitted information may be protected by copyright. A 
custodian of public records must comply with the copyright law and is not required to 
furnish copies of records that are copyrighted. Attorney General Opinion JM-672 (1987). 
A governmental body must allow inspection of copyrighted materials unless an exception 
applies to the information. Id. If a member of the public wishes to make copies of 
copyrighted materials, the person must do so unassisted by the governmental body. In 
making copies, the member ofthe public assumes the duty ofcompliance with the copyright 
law and the risk of a copyright infringement suit. See Open Records Decision No. 550 
(1990). 

'The Office of the Attorney Genei-al will raise a mandatory exception like section 552.1 175 of the 
Government Code on behalf of a govemmental body, but ordi~iarily will iiot raise other exceptions. See Ope11 
Records Decision Nos. 481 (1987), 480 (1987), 470 (1987). 
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In summary, the department must release the entirety of Paa I of the submitted custodial 
death report. However, parts I1 through V of the report are confidelitial and must not be 
released. The department must withhold: (1) the information we have marked under 
section 552.101 ofthe Government Code in conjunction with common law privacy; (2) the 
marked information under section 552.1 175 of the Government Code, provided that the 
individuals at issue are licclised peace officers who elect to restrict access to their 
information; and (3) the Texas drivx's license numbcrs we have marked under 
section 552.130 of the Government Code. The remaining submitted information must be 
released to the requestor; however, in releasing inforination that is protected by copyright, 
the department must comply with applicable copyright law.3 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code $552.301(f). If the 
govenlme~ltal body wants to challenge this ruli~ig, the govemnicntal body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the 
full benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not colnply with it, then both the requestor and the attorney general 
have the right to file suit against the governmental body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires the governmental body to release all or part o f  the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governn~ental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attonley general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texas Dep'f ofpub. Safety v. Gilbreaflz, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

'We note that the submitted information contains social security numbcrs. Section 552.147(b) of the 
Government Code authorizes a governmental body to redact a living person's social security number fro111 
public release without the necessity of requesting a decision from this office under the Act. 
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Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. If records are released in compliance with this ruling, 
be sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Altl~ough there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

M. Alan Akin 
Assistant Attorney General 
Open Records Division 

Ref: ID# 282268 

Enc. 
c: Ms. Cindy Jones 

P.O. Box 42 
Mason, 'Texas 76856 
(wlo enclosures) 


