
ATTORNEY GENERAL OF TEXAS 
-- .- 

G R E G  A B B O T T  

June 29.2007 

Ms. Sylvia McClellan 
Assistant City Attorney 
City of Dallas 
1400 South Lamar 
Dallas, Texas 75215 

Dear Ms. McClellan: 

You ask whether certain information is subject to required public dlsclos~ire under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 282340. 

The Dalias Police Department (the "depart~~ient") received a request for information 
regarding a named former officer. You claim that the requested information is excepted 
from disclosure under sections 552.101, 552.1 17,552.130, and 552.136 ofthe Government 
Code. We have considered the exceptions you claim and reviewed the submitted 
representative sample of information.' 

Initially, we note, and you acknowledge, that the department has not complied with the time 
periods prescribed by section 552.301 ofthe Government Code in seeking an open records 
decision fro111 this ofiice. When a governn~elltal body fails to comply with the procedural 
requirements of section 552.301, the illformation at isst~e is presumed public. See Gov't 
Code 552.302; Haricoch- 1: Stole Bd f '  I .  797 S.W.2d 379, 381 

'We assume that tile representative saiiiple of records submitted to illis office is ti-iily i@prescntative 
of the reqi~ested records as a whole. See Opeii Records Dccisioii Nos. 499 (1988), 497 (1988). This open 
records letter does not reach, and therefore does not authorize the \vitIrholding of, any otlrei- requested records 
to the extent that those records coiitaiii substriiitialiy diffcsent types of inforniatioii than that suhmiitsd to tl?is 
office. 
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(Tex. App.-Austin 1990, no writ); Cii?, ofHo~tstotz v. fiottston Cl~ronicie Pub1 g Co., 673 
S.W.2d 3 16, 323 (Tex. App.-Houston [Ist Dist.] 1984,110 writ); Open Records Decision 
No. 319 (1982). To overcome this presumption, the governmental body must show a 
compelling reason to withhold the information. See Gov't Code 5 552.302; Hancock, 797 
S.W.2d at 38 1. Normally, a compelling interest is demonstrated when some other source of 
law makes the information at issue confidential or third-party interests are at stake. See 
Open Records Decision No. 150 at 2 (1977). Because sections 552.101: 552.1 17, 552.130, 
and 552.136 of the Gover~lment Code can provide compelling reasons to withhold 
information, we will consider your arguments under these provisions. 

Section 552.101 of the Gove~nment Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code 4 552.101. This exception encompasses information that other statutes make 
confidential. Section 773.091 of the Health and Safety Code provides in relevant part: 

(b) Records of the identity, evaluation, or treatment of a patient by 
emergency medical services personnel or by a physician providing medical 
supervision that are created by the emergency medical services personnel or 
physician or maintained by ail emergency medical services provider are 
coilfidential and privileged and may not be disclosed except as provided by 
this chapter. 

(g) The privilege of confidentia.lity under this section does not extend to 
information regarding the presence, nature of injury or illness, age, sex, 
occupation, and city of residence of a patient who is receiving emergency 
medical se~vices. 

Health & Safety Code 5 773.091(b), (g). Upon review, however, we find that none of the 
submitted information constitutes EMS records. Thus none of the submitted illformation 
may be withheld ilniier sec t io~~ 552,101 of the Government Code on the basis of 
section 773.091of the Health and Safety Code. 

You also assert that the submitted inforniation contains medical records, access to which is 
governed by thc Medical Practice Act ("MPA), subtitle B of title 3 of the Occ~ipatioris 
Code. Section 159.002 of the MPA, which is also encompassed by section 552.101 of the 
Govemmcnt Code, provides in pertinent part: 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by apliysician that is created or maintaiiled by a physician is confidential and 
privileged and may not be disclo,;cd except as provided by this chapter. 
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(c) A person who receives information from a confidential comlnu~iication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Occ. Code 5 159.002. Information that is subject to the MPA includes both medical records 
and information obtained from those medical records. See id. $ 5  159.002, ,004; Open 
Records Decision No. 598 (1991). This office has concluded that the protection afforded by 
section 159.002 extends only to records created by either a physician or someone under the 
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 
(1983), 343 (1982). Upon review, however, we determine that none of the submitted 
information consists of medical records subject to the MPA. 

We next understand you to claim that some of the submitted information is excepted from 
disclosure under section 552.101 of the Government Code in conjunction with 
section 560.002 of the Government Code.' Chapter 560 of the Government Code provides 
that a governmental body may not release the biometric identifiers of an individual except 
in certain limited circumstances. See Gov't Code $ 5  560.001 (defining "biometric 
identifier"), 560.002 (prescribing the manner in which biometric identifiers must be 
maintained and circumstances in which they can be released), 560.003 (biometric identifiers 
in possession of governnlental body exempt from disclosure under the Act). Upon review, 
however, we find that the submitted infom~ation does not contain any biometric identifiers. 
Therefore, the department may not withhold any of the submitted information under 
section 552.101 in conjunction with section 560.003 of the Government Code. 

Next, you assert that the submitted documents contain criminal history record information 
("CEIRI"). CHRI generated by the National Crinle Infornlatioil Center or by the Texas 
Crime Information Center is confidential under federal and state law. Title 28, part 20 ofthe 
Code of Federal Regulations governs the release of CHRI that states obtain from the federal 
government or other states. Open Record; DecisionNo. 565 (1990). The federal reg~ilations 
allow each state to follow its iildividual law \i:ith respect to CHRI it generates. Id. 
Section 41 1.083 of the Govemt~ient Code deems confidential CHRI that the Department of 
Public Safety ("DPS") maintains, except that the DPS may disseminate this information as 
provided in chapter 41 I,  subchapter F of the Government Code. See Gov't Code $41 1.083. 
Sections 41 1.083(b)(1) and 41 1.089(a) authorize a criminal justice agency to obtain CHRI; 
however, a criminal justice agency iiiay not release CHRI except to another criminal justice 
agency for a criminal justice purpose. Id. 8 41 l.O89(b)(l). Other entities specified in 

'You claim tliat sonic of  the submitted inforiliation is confidential under cliapter 559 of the 
Couemnieni Code. Please note that the Seventy-eiglitii Legislatiire renutlrbered chapter 559 of the Government 
Codc as chapter 560 of the Govcrnnletit Code. See Act of May 20, 2003, 7St%cg.. R.S., ch. 1275, 
5 2 (78). 2003 Tes. Ccn. Laws 4140, 4144. Thci-efoi-e, ivc address your argument under chr~pter 560 of the 
Government Code. 
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chapter 41 1 of the Government Code are entitled to obtain CHRI from DPS or another 
criminal justice agency; however, those entities may not release CHRI except as provided 
by chapter 41 1. See generally id. 5 s  4! 1.090 - ,127. Thus, any CHRI generated by the 
federal government or another state may not be made available to the requestor except in 
accordance with federal regulations. See ORD 565. Furthermore, any CHRI obtained from 
DPS or any other criminal justice agency must be withheld under section 552.101 o f  the 
Government Code in conjunction with Government Code chapter 41 1, subchapter F. See 
Gov't Code 5 41 1.082(2)(B) (term CHRI does not include driving record information). We 
have marked the CHRI the department must withhold under section 552.101 in conjunction 
w-ith federal law and chapter 41 1 of the Government Code. 

Section 552.101 also encompasses the doctrine of common-law privacy. Common-law 
privacy protects information i f ( l )  the information contains highly intimate or embarrassing 
facts the publicition ofwhich would be highly objectionable to a reasonable person, and (2) 
the information is not of legitimate concern to the public. Irzdlls. Foutzill. V. 7'e-x. Indus. 
Accidetzt B d ,  540 S.W.2d 668, 685 (Tex. 1976). The types of information considered 
intimate and embarrassing by the Texas Supreme Court in It~dusti-ial Fo~iriiiatiorz included 
information relating to sexual assault, pregnancy, niental or physical abuse in the workplace, 
illegitimate children, psychiatric treatment of niental disorders, attempted suicide, and 
injuries to sexual organs. Id. at 683. 

In addition, this office has found that the following types of information are excepted from 
required public disclosure under common-law privacy: some kinds of medical information 
or information indicating disabilities or specific illnesses, see Open Records Decision 
Nos. 470 (1987) (illness from severe emotional and job-related stress), 455 (1987) 
(prescription drugs, illnesses, operations, and physical handicaps); personal financial 
information not relating to the financial transaction between an individual and a 
governmental body, see Open Records Decision Nos. 545 (1990), 523 (1989) (individual's 
mortgage payments, assets, bills, and credit histo~y); and certain personal choices relating 
to financial transactions between the individual and the governmental body, see Open 
Records Decision No. 600 (1992) (designation of beneficiary of employee's retirement 
benefits and optional insurance coverage; choice of particular insurance carrier; direct 
deposit authorization; aud forms allowing employee to allocate pretax coinpensation to 
group insurance, health care, or dependent care). However, this office has also f o ~ ~ n d  that 
the public has a legitimate interest in information relating to employees of governmental 
bodies and their eniployment qualifications and job performar~ce. See Open Records 
Decision Nos. 562 at 10 (1990), 542 at 5 (1990); see nlso Open Records Decision No. 423 
at 2 (1984) (scope of public employee privacy is narrow). We have inarked portions of the 
submitted inforniation that must be withheld pursuant to section 552.101 ofthe Government 
Code in conjunctiori with common-law privacy. We find, however, that no portion of  the 
remaining submitted information is confidential under common-law privacy, and none of it 
liiay be withheld under section 552.101 on that basis. 
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You next claim that some of the submitted infoimation is excepted from public disclosure 
under section 552.1 17 of the Government Code. Section 552.1 17(a)(2) of the Government 
Code excepts frum public disclosure the current and former home addresses, home telephone 
numbers, and social security number of a peace officer, as well as information that reveals 
whether the peace officer has family members, regardless of whether the peace officer 
complies with sections 552.024 and 552.1 175 of the Government Code.3 In this case, the 
named individual at issue and another named former department officer are no longer 
employed by the department. If these individuals reinain as licensed peace officers as 
defined by article 2.12, then the departmrnt must withhold the information we have marked 
pursuant to section 552.117(a)(2). 

If the named former department officers are no longer licensed peace officers, their personal 
information may be excepted under section 552.117(a)(l) of the Government Code. 
Section 552.1 17(a)(l) excepts from disclosure the home addresses and telephone numbers, 
social security numbers, and family nlember information of current or former officials or 
employees of a governmental body who request that this information be kept confidential 
under section 552.024 of the Government Code. Whether a particular piece of information 
is protected by section 552.1 17 must be determined at the time the request for it is made. 
See Open Records Decision No. 530 at 5 (1989). The department. may only withhold 
inforn~ation under section 552.117(a)(l) ifthe former departnlent officers made arequest for 
confidentiality under section 552.024 prior to the date on which the request for this 
information was made. If the forn~er officers timely elected to keep their personal 
information confidential, the department must withhold the marked personal information 
regardless of whether they are still peace officers. The department may not withhold this 
information under section 552.117(a)(l) if the former officers did not make timely elections 
to keep the information confidential. 

Next, we note that a portion of the remaining information relates to peace officers who are 
cmpioyed by a governmental body other than the department. Section 552.1 175 of the 
Government Code provides in part: 

(a) This section applies only to: 

( I )  peace officers as defined by Article 2.12, Code of Criminal 
Procedure[.] 

(b) Infor~nation that relates to the 1101ne address, home telephone number: or 
social security number of an individi~al to whom this section applies, or that 
reveals whcthcr the individual has family members is confidential and may 
not be disclosed to the public under this chapter iftlie individual to whom the 
information relates: 

'"l'eace officer" is defiiied by Article 2. I 2  of tile Texas Code of Criri~inal l'rocediire 
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(1) chooses to restrict public access to the information; and 

(2) notifies the governmental body of the individual's choice on a 
form provided by the governmental body, accompanied by evidence 
of the individual's status. 

Gov't Code Q: 552.1 175(a)(l), (b). Thus, to the extent the home addresses and telephone 
numbers we have marked relate to peace officers who elect to restrict access to the 
informatin11 in accordance with section 552.1 175(b), they must be withheld from disclosure 
pursuant to section 552.1 175 of the Governillent Code. 

Section 552.130 of the Government Code excepts from disclosure information that relates 
to a driver's license or motor vehicle title or registration issued by an agency of this state. 
Id. 6 552.130. We have marked the Texas-issued driver's license and motor vehicle record 
information that the department must withhold under section 552.130 of the Government 
Code. 

You assert that some of the remaining infomiation is excepted under section 552.136 of  the 
Government Code. Section 552.136(b) states that "[si]otwithstandin any other provision 
of this chapter, a credit card, debit card, charge card, or access device number that is 
collected, assembled, or maintained by or for a govemiuental body is confidential." Gov't 
Code 5 552.136. You inform us that an employee's identification number is the same 
number used for credit union bank accounts that belong to the City of Dallas. Based on this 
representation, we conclude that the department must withhold the identification numbers 
we have marked under section 552.136 of the Government Codc. 

In summary, the department must withhold the CHRI we have markedundcr section 552.101 
ofthe Government Code in conjiinctioil with federal law and chapter41 1 of the Government 
Code. The department must withhold the information we have marked nnder 
section 552.101 ofthe Governmeilt Code in co~ijunction with common-law privacy. To the 
extent that the personal infommtion we have marked pertains to individuals who are licensed 
peace officers, this infornlation must be \vitliheld pursiiant to section 552.1 17(a)(2) of  the 
Government Codc. Pursuant to section 552.1 17(a)(l) of the Govemmcnt Code, the same 
information must be withheld if these individuals are not licensed peace officers, but made 
a timely election to keep such inforrnaticn coiifidcntial. The department must withhold the 
is~foniiation we have marked pursuant to section 552.1 175 of the Government Code if the 
individuals at issue elected to restrict access to the inforntation in accordance with 
section 552.1175(b). The department ntnst also \vitliliold the information we have itlarked 
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pursuant to sections 552.130 and 552.136 of the Government Code. The remaining 
information must be released to the requestor.' 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detern~ination regarding any other records or any other circumstances. 

This r~lliug triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodles are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit ill Travis County within 30 calendar days. Id. 3 552.324(b). In order to get the 
full benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. Ej 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. Ej 552.321 (a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a laws~iit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmentrl body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. Ej 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. jj 552.321(a); Te-xns Dep't ofpub.  Safety v. Gilbrenth, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
ibr costs and charges to the requestor. lfrecords are released in compliance with this ruling: 
bc sure that all charges for the information are at or below the legal amounts. Questions or 
co~iiplaints abol~t over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

'Section 552.147(b) of tile Governinelit Code authorizes a goveriin~eiitai body to redact a living 
persoii's social security iiumbcr from public rclclse \vithoiit the necessity of requesting a decision fi-om this 
office under the Act. 
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If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Assistant Attorney General 
Open Records Division 

Enc. Submitted documents 

c: Mr. Robert S. Davis 
Flowers & Davis, P.L.L.C. 
1021 ESE Loop 323, Suite 200 
Tyler, Texas 75701 
(W/O enclosures) 


