
G R E G  A B B 0 7  'I 

June 29,2007 

Mr. Jorge Villegas 
Assistant City Attorney 
City of El Paso 
#2 Civic Center Plaza. 9"' Floor 
El Paso, Texas 79901 - I  I96 

Dear Mr. Villegas: 

You ask whether certain infol.~nation is subject to I-equired public disclosure under the 
Public Information Act (the "Act"), cliapter 552 of the Governrsient Code. Your request was 
assigiied ID?: 2825 10. 

The City of El Paso (tlic "city") received a request for ii~iormuiion pert;iiiling to bitis 
sublnitted by Nol~nes MLII-phy anti Way Group Inc. ("Hay Groupni iri response to a specified 
request for proposal. You claiiu that ttic submitted infoi-mation is excepted from disclosure 
~inder section 552.101 of the Govei-nrneiit Code. YOLI assert that release of tihe subiiiilted 
informatioir may implicate the proprietary interests of ;i tiiisd party. Pursuant to 
section 552.305 of the Government Code. you notified Holn~es Murphy and Hay Groiip of 
the request and of their opportunity to sublslit cornlnents to this office. Sec Ciov't Code 

552.305 (permittirlg interested third party to sub~nit to attorney geileral Ireasoils wl-ry 
requested inforinatio~i should iiot be released); Ope11 Records Decisioii No. 542 (1990) 
(determining that statutory predecessor- to section 552.305 pcrmits go~ei-r?mcni:~l body to rely 
o n  iirtei-ested thil-dparty to I-aisc aiidexplniri applicability ol'exceptiori to disclosiire in certain 
circurnstanccs). We have coirsidered the arguments ailti rcviewcd the sithmitted information. 

Initially, the city appears LO arguc t1i:lt a porlion ol' tire subriiittcd iirfor-ination is cxcepteti 
froru tiisclosure under section 552.101 becgi~ise i t  was inai-kecl as coi~i'itie~~ti;il. lrifor1rii1tio11 
is not conficiential tinder !he Act simply because tile party subniitiirig t11c inforiiiation 
anticipates or requests that i t  he kept confidential. Ser Ii~dirs. Foiciicl. 1,. 7k.v. 1iitici.s. Acciileilt 
BN'., 540 S.W.2d 668,677 (Tex. 1976). 111 other words, a governmental boil) cii~iriot. tlii-oitgl? 
iiri agrcelnent o r  contract, o\,ersule oi- I-epeal pi-ovisions of the Act. Sec Atioi-ney Getleral 
Opir~ioir JXf-672 (1987). Conseq~icirtl);. unless the s~rbil-~ittcti info]-ni:itiorr falls witlhiii an 
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exception to disclosure, it must be released, notwithstanding any expectation or agreement 
to the contrary. 

Next, we note that Holmes Murphy seeks to withhold the financial information it provided 
to the city in a sealed envelope. However, this information was not submitted to this office 
by the city for oul- review. Beca~ise such infoormation was not sitbrnitted by the go\'ernmelital 
body, this ruling does not address that information and is limited to the inforlnation 
s~iblnittedas responsive by the city. Sre Gov't Code $; 552.301(e)f I )(Dl (gavel-nmental body 
requesting decision from Attorney General nust  subniit copy of specific information 
requested). 

Hay GI.OUJJ claims that iis customel- information, financial statement. ant1 cl~iims tracking 
spreadsheet are excepted from disclosure under section 552. I 10 of the Government Code, 
~ind Holrnes ML~I-phy also claims that its customer information is excepted fro111 disclosure 
under section 552.1 10. Section 552.1 I0 protects the proprietary intevests of private parties 
by excepting from disclosure two types of information: trade secrets and comnlercial or 
financial infor-mation the release of which would cause a third party substantial colnpetitive 
harm. Sectiorl 552.1 lO(a) of the Government Code excepts from disclosu~-e "[a] ti-ade secret 
obtained from a person and privileged or confidential by statute 01-judicial decision." Gov't 
Code 5 552.  i 10(a). The Texas Supreme Court ilcis adopted the tiefinition of trade secret 
froin section 757 of the Restate~neiit of Torts. Ifvilc. Coip. 1'. H~(fiirz'.s. 314 S.W.2d 763 
(Tex. 1958); sc,e trlso Ope11 Records Decision No. 552 at 2 (1990). Section 757 pr-ovicies that 
a trade secret is 

any formula, pattern, device or cornpilation of information which is used i n  
one's business, and which gives him an opportunity to obtain an advantage 
over competitors who do not know or use it. It may be a forinula for a 
chcinical compound_ a process of manufacturing. iseating of- preserving 
lliaterials, a pattern for a ~i~ncliiiic oi- other device. or a list of custoniers. It 
diff'ei-s Sfom otliei- secrci info]-m;~tioi~ iii ;I hiisiiiess . . . i i i  that ii is iiol 
sin~ply iniorinatior~ as to single or ephemeral events i i i  the coniiuct ol the 
biisiiiess . . . A trade secret is a process or device hi- coiitin~~ous use i i i  tlic 
operation of the business . . . /It may] relate lo the sale of gootls oi- to otlicl- 
operations iii the business, such as a code (or dcterrni~iing discoiints. rcbnie 
or other concessions i n  ;I price list or catalog~te, or a list of specialirctl 
customers, or a method of bookkeeping or other office management. 

RI:ST~\TE~,IEK~ 01: ToIzrs 5 757 cint, b (1939): scr i i l s o  Hi!ffiiies. 3 14 S.lV.2ci :11 776. In 
tletermining i.viiethes pal-ticul;ii- i~ifoi-in;rtioil conslitiites a tr;itie sccl-et. this office co11sidc1-s 
ilic Restii~enient's ciefiiiitio~i of tsatie sccrct as \veil as tiie Kcsl;itci-iicrit's iisl of six tsntie 
sccrei factors. RI:S~A.IXMEN?. 01: ?'OK'I'S 5 757 cnii, I) (1939). Tlie six Sactors rl1:lt the 
Restateinent gives as indicia of whet lie^^ information constitiitcs ;I tracle secret ;ire: ( I ) the 
exleiit to which tile information is known oiitsidz of [the coli~paiiy]: (2) the excent to whicll 
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it is known by employees and others involved in [the company's] business; (3) the. extent of 
measures taken by [the company] to guard the secrecy of the information; (4) the value of the 
information to [tile company] and [its] competitoi-s: (5) tlie ai-riount of effort or moliey 
erpelided by ltlie compaiiy] i n  iic\.elopi~ig tlie inl'ornlatioii: (6) tlie etise o i  clifiiculty with 
wliicl~ tlie inforii,atioii co~iltl he propci-I) ;icijiiireti oi- cl~iplic;iteii b y  otiiers. I d . :  .sot. c i / . s o  Open 
Records Decision Nos. 3 I9 at 2 (1982); 306 at 2 (1982), 255 at 2 (1980). 'riiis ollfice has 
held that if a governmental body takes no position with regard to the application of tile trade 
secret branch of section 552.1 10 to requested infortnation. we must accept aprivate person's 
claim for exception as valid under that branch if that person establishes a prit~ziifiicie case 
for exception and no argument is submitted that rebuts the claim as a matter of la\&:. Ope11 
Records Decision No. 552 at 5-6 (1990). However. we cannot conclude that 
section 552.1 1 O(a) ;ipplies unless i t  has been shown that the information rneets the definition 
oi'a trade secret aiici the necessary factors liave been delnonstrated to establish a ti-ade secret 
claim. Src~ Ope11 Recortis Decisiot~ So. 402 (1983). 

Section 552. I I O(b) excepts from tiisclos~~re "[c]ommcrcial or financial information for which 
it is demonstrated based on specific factual evidence that disclosure wo~ild cause subsiantial 
competitive harm to the person from whom the information was obtained." 
Section 552.1 lO(b) requires a specific factual or evidentiary showing, not conclrisory or 
generalized allegations: that substantial competitive injury woiild likely result from I-elease 
of the requested information. See Open Records Decision No. 661 at 5-6 (1999) (business 
enterprise must show by specific i'actual evidence that release of information woiilti cause 
i t  substantial competitive liarm). 

;\ftcrrevicwiiig tlic argiiii,eiit~ ;iiiii ilic ini\)rir,a~ioii at  iss~lc, \vc C O I I C ~ L ~ ~ C  tlitit Ha). Groiip ant1 
l-iolmes Murphy liave establisiieci a prii?ic~jiicie case that the cusionier inforiiirition we 11ave 
marked in their respective proposals constitutes tracie secret iiii'oimation. Tlicrefore, the city 
milst witbhoid this marked infos~~~ation under section 552.1 10(a). Jlowever. upon review, 
we find that Hay Group has not establislied that its claims tracking spreadsheet and financial 
information meets the definition of a trade secret. See Restatement of Torts 757 cmt. 
b ( I  939) (inforii~atioii is generally not trade secret if ii is "simply infoi-mation as to siiiple or 
ephemeral events in  the conduct of tile business" I-;itl-iei- t l i i t i i  "a process or ilc\.ice for 
con t in~ io~s  usc i n  ilie operatioii of the business"). F~irtlict-. 1l;iy (;i-oiip has l'nilctl to 131-ovitle 
;in? expl;ination 01' l i o ~  r s c  i i s  1 1 1 i c i 1  t ~ i c ~ i e i i t  \voiiId C;ILISC tlic ct'iripany 
siibs~:iiiii;il cotiilxtiti\;e htii-ni iiiiilci- section 552.1 i O ( h ) .  .Srr OIZD 661 :it 5-6 
(sectioii 552. I lO(l3) rccjuires specific fnctiiai oi- evitlential-y sliowing. not conclusory or 
generalized allegations, tliat siibst;iritial coil~pelilive ii~jui-y \vouid likely I-es~ill from release 
of inlormation). Thus, the city may not withhold any of the I-emaining information under 
section 552.1 10 of the Government Code. 

Finally, some of the sitbinittcii info[-matioli appears to be pi-otccted by copyi-iphi. A 
c~~stodi;iii of public records must coinply with the copyriplit law tiiici is not I-cquii-ed 10 l'iii-nisli 
copies of recoscis Lli;it are copyi-iglltetl. Attorncy Geirer;il Opiiiioii .lM-072 i ii)S7). A 
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governmental body must allow inspection of copyrighted matei-ials unless an exception 
applies to the information. Id If a rneruber of the p~rblic wishes to make copies of 
copyrighted materials, the person milst do so unassisted by the governmental body. In 
making copies, the member of the public assumes the duty ofcoinpliance with the copyright 
law and the risk of a copyright infringement suit. See Open Records Decision No. 550 
( I  990). 

In summary, the city must withhold the custorner information tliat we have iiial-ked i n  tlie 
proposals subniitted by Hay Group and Hoinies Murphy. 'Tlie remaini~ig infori-i~:ition ~iiust 
be released iii accordance witlr applicable copyright law. 

This letter ruling is limited to the particillas records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be I-elied upon as a previous 
determination regarding any otlier records or any other circumstances. 

This ruling triggers important deaiilines regarding the rights and respoiisibilities of tire 
governmental hody and of'the requestor. For exainpie, go\er-~~inent;ii bodies are pi-oiribitcti 
from asking the attorney general to reconsider- this sulirig. Gov't Code 5 552.301(S). If the 
govcrnmental body wants to challenge this ruling. tile governmental body m~rst trppeal by 
filing suit in Travis County witiiin 30calelrdar days. It/. 5 552.324(h). I11 ordei- to get tile SLIII 
benefit of sucli an appeal, the goverrirnental body must file sitit within 10 calend~~r days. 
Ici. $ 552.353(b)(3), (c). If the govermnental body does not appeal this I-uling and the 
governmental body does not comply with it,  then both the requestor and the attorney 
general have the right to file suit against the gover~i~nental body to enl'orce illis ruling. 
Id. 8 552.32 1 (a). 

If this ruling requires the govern~neiital body to release all or part of the seqiiested 
infos-mation. the governiiienial body is 1-esponsible foi- taking the nest step. Baseti on the 
statute, the attorney general expects that. upoil receiviiig this ruling. tlle governme~itai hody 
I either release the public recostis promptly pursu~~i-it to section 552.221(;1) of tile 
Government Code or file a lawsuit challenging this ruling piirsiia~?t to section 552.324 of the 
Government Code. If the gavel-nmental body Sails to do oiie of these tlrii~gs. tlicir tire 
requestor slioulci report that Sailurc to the attorney geiieral's Open Govc~-nint-i~t Hotline, 
toll free, at (877) 673-6839. Tile requestor may also filc a co~iiplaint will? tlie ciistrict o i -  

county attorney. Id. $ 552.3215(e). 

If  this ruling requil-es or pennits tile go\;zsnnicntal botiy to witlrlrolii i r l l  or soiric oS tile 
recluested i~ii'oi-inatioii, the I-eijuestoi- can appeal that decision by suing the ~o\,eriiii~eiitnI 
Ihotiy. I(/ .  5 552.321(3): Tt,,.sti.s L>t,p'/ i!fPilh. Sr!fct~,  1.. (;ilhi.c,iitli. 832 S.\jT.2tI 408. 41 1 
(Tex. Apl>.-A~~sti~i 1992, (no writ]. 

Please remer~~her that ~rnde~-thc Act tile I-cicase of'infor~iiatioii triggci-s cci-lain psocci1u1-es for 
costs and chal-ges to the I-equcstor. lSi.ccoi-(Is :ire rcleaseci i n  conlpliance wit11 tliis itiliiig. he 
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sure that all charges for the information are at or below the legal amounts. Questions or 
colnpiaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the govern~nental body, the requestor. or any other person has questions or comments 
about this r~~l ing ,  they may contact our office. Although there is no statutory deadline for 
contacting us, the altorney general prefers to receive any coinlnents within SO calendar days 
of the clatc of this mling. 

Sincerely, 

Assistant Attorney Gencral 
Ope11 Records Division 

Enc. Sub~uitted documents 

c: Mi-. Jeffrey H. Marc~is 
Hay Group Inc. 
100 Penn Square East 
Philadelphia, Pennsylvania 19107-3188 

Mr. Jarr-ad Wills 
Senior Account Executive 
ilolrnes. Murphy & Associates; Tnc 
1333 Lee Parkway, Suite 900 
Llallirs. Texas 75219 
(\via enclosures j 

JMr. Randy blcGraw, CEBS 
Executive Vice President 
CI-est Benefits Consi~lting 
P.O. Box 981021 
El Paso. Texas 79998-1021 
(wlo enclosu~.es) 


