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June 29.2007 

Mr. Scott A. Kelly 
Deputy General Counsel 
The Texas AGiM Ur1ivc1-sit). System 
Office of tlie Genei-al Coiiiiscl 
A&M System Building, Suite 2079 
200 Technology Way 
College Station, Texas 77845-3424 

Dear Mr. Kelly: 

Yotr ask whether-certain infol-in;~tion is siibject to J-equir-ecl public disclosure uridel- the Public 
Information Act (the "Act"), chapter j52 of the Govern~iient Code. Your I-eqiiest was 
assigned ID# 282482. 

The Texas A&M University System (the "university") received two requests from the same 
requestor for the following: (I)  information related to correspondence between a narned 
professor and the Centers for Disease Control (the "CDC") and United States Department 
of Agriculture (the "USDA") betweell February 1, 2006 and the date of the request; (2) the 
call logs of the named professor for February, ,M~KII, April. aiicl May 01'2006: (-3) all c-!nails 
sent or I-cceivecl hy the riarncd pi-oksso~r arid t\vo other iiicii~icluals regai-dirig possible o r  
actual exposure to biological agents 1.1-0111 April 9. 2007 tliro~igl~ tile date cil'rlie i-ccjucst: (4) 
the c~tll logs of tlie nameti indivici~~als fb i -  tile saiiie pel-iod: ;lilt1 (5) all corrcspoi~dcnce 
hetweeii theuniversily's Select Agent Responsible Official and the CDC or IJSDA regarding 
theft. loss. ;~nd I-eleasc of a select ;tgenf bctweeii Feb1.iiai.y I ; 2006 anti the date ofihe reqirest. 
You state that the university does not maintain some ofthe requested information.' You state 
that the university has releasetl some of the requested information. You claim that some of 
the submitted inforination is not subject io the Act and that pol-tions of tiic remniniiig 
irlfor-mation are excepted fiorii clisclosui-e uiicler sections 552. 101. 552. 107. iirid 552. 137 of 

Tlic Aci ~ loc s  iioi i-cijiiisc agovci-niiiciii;iI Roily io discli~sc ini\~siii;iiioii t l ini tiid i~oicxis i  ai [lie iiiiic ilic 
reilucsi was sccci\'cd. n o r  diics i i  rcquisc a gii~crii irici~ial liody i i ~  jircpai-c i1civ inl'~r!iiaiioii in scspoiisc 10 ;I 

rcqucst. Ecoii. O ~ ~ ~ ~ i , r t i ~ t ~ i t i e . s I ) c i .   cot/^. i.. liii.siiiitiii,itr.5112 S.W.2d2hhiTcn. C:iv App-Sni~ Antonio 1'178. 
writ  dism'd): Atioriicy Gciicral Opinion M-90 (1973): Open Keci)rds l>ccisioii Nos. 452 ni 2-3 (19x6). 342 ;it 3 
(19823, 87 (1975): .see iilxo Open Ilecords Decision Eos. 572 at I (I9'iOj. 555 at 1-2 (l99O). 416 ai 5 (1984). 
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the Government Code. You have also notified the USDA and Virginia Polytechnic Institute 
and State University ("VirginiaTech"), of one the requests, which, you assert. implicates the 
proprietary interests of these entities. See Gov't Code 5 552.305(d); Open Records Decision 
No. 542 (1 990) (statutory predecessor to sectioii 552.305 allows a governmental body to rely 
on an interested third party to raise and explain the applicability of the exception to 
disclosure in certain circumstances). We have consiciereil all submitted :irgurnents and 
reviewed the submitted inforiiiatioit, pol-tions of wltich consist of sepreselitative samples.' 

Initially, we address your claim that portions of tile s~ibiliittctl ii~ft>rmatioit are not subject to 
the Act. The Act applies only to "public information.'' S(Y, Gov't Code 3 552.021. 
Section 552.002 of the Government Code defines public information as: 

information that is collected, assembled: or main~aiiied under a law 01- 

01-dinance or irl connection with the transaction of official business: 

( I )  by a governineiital body; oi 

(2) for a governmental body and ihe yovcriiineittal hociy owiis the 
information or has a right ol'access to i t .  

Id. 5 552.002. Iiiforrnation is generally subject to chapter 552 when i t  is held by a 
oovernmental body and it relates to tlte official business of a governliiental body or is ~ised a 

by a public official or employee in the performance of official duties. Open Records 
Decision No. 635 (1995). You explain that the inihrinatioii at issue relates to a named 
professor's work with the USDA "in his individual capacity to review and assess the 
scientific cl~iality and merit of tlie [USDA's Agricultural Research Service] I-esearch project 
plan i i i  question." You C~irtiier state t l i t ~ t  tiic Dealt of the ~iiiivci.sity's College of Veterinary 
Medicine lias ii~(bl.ined yo~i tl~ai ilie iiil'oi-niciiioii al issi~e relotcs t o  ii,oi-h "ur~ticrtaken 
iiidependcnt of tile revie\<:cr's uiiiversity . . . ." In adciition. tile IJSDA states tltrlt ille records 
at issue "are not related to the business operatioils or etlucational rnissioii of [the ~~niversity]." 
Based on these representations and our review, we find tliat the int'orini~tioii rcl;ited to work 
performed by the named professor in his individual capacity on behaliolthe USDA was not 
collecled, asscmbled, or maintained by or for the university under a law oi- ordinance or i l l  

connection with the transaction of official busiiiess. See Gov't Code 3 552.002. Therefore. 
this iiiformatioii is not sub,ject to the Act and need not be released. 

'\Vc ;Issuinc thal rlic "mpicseiit;iL~ve saiiiplc'. ol'rcciii-iis siihii~itted to iliis iiliicc i tr i i ly reprcsei~iativc 
01' ihe rcquzsted records as a i\:lioic. .SPC Oper Records Deeisio~i Nos. 490 (1988). 497 (1988). 'rliis i~j)i)ii  

I-ceoi-ds lciin. does no1 reach, and rhei-eiore ilrlcs no1 :~uthorire tile wiiIil~oldin,g of, any oilier ri.questci1 records 
to tlic cxtciit ihat iliose recorils contain s~~hst;riitially diifcrent types of infoniiniion tiran iiiai siihiiiittcd (11 tiiis 
office. 
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We next address your asgunhenis fol- the submitted infoi-mution that is s~ibject io the Act. 
Section 552.101 of the Go\,erniiient Cocie excepts fron~ disclosure "iirfori~iation deemed 
confidential by law. eithel-coiisti~~itiorral. siatutory, or by judicial decision." icl. $ 552.101. 
This exception encompasses information protected by other statutes. You assert that certain 
biiiiding names and room numbers are confidential under section 4 18.178 of the Government 
Code. As part of the Texas Homeland Security Act, section 418. I78 was added to chapter 
41 8 of the Government Code. Section 41 8.178 provides: 

(a) In this section, "explosive weapon" has the meaning assigned by 
Section 46.01. Perlai Code. 

(b) Inlorination is coi~fideiiti;iI i i i i  i h  iiihri~iatioii collec~cti. assciiihicd. 01 

mciiiitained by or Soi- a gove~-iiii~eiit;il entity and: 

(I) is more than likely to assist in the construction or assei~~bly of an 
explosive weapon or a chemical, biological. radiological, or ~l~tciear 
weapon of mass destruction; or 

(2) indicates the specific location of: 

(A) acheinical. biological agent. toxin, or radioactive inaterial 
that is more tliaii liltcly to be ~ised i n  ilie coiistt-iictioi? ot- 
assenihly of s~icli a weapon; or 

(B) utipublished illformation relating to a potential vaccine 01 

to a device that detects biological agents or toxins. 

Gov'i Code 6 418.178. The fact that information may generally relate to biological toxins 
does not make the information per sc coilfidential tinder section 418.178. ,Y(J~ geizeri~lly 
Open Records Decision No. 649 ;it 3 ( 1996) (language of confitlentiality pi-o\rision controls 
scope of' its protcciion). As witli any coiifitlctitiality statiite. a govcriiiric~iial botly assci-ling 
section 418. 178 must at1eqii;iteIy cspi;rii~ how ilic rcspoiisi\'c I-ccoi-tis lall \v i th i i i  tlic scope 
of that provision. Set, ,yciir,rit/I\. Clov'i C'otle 5 .552.30l(e)(l)[f\) (govcrii~~ie~htni hotly iiiusi 
explain how claiiiied exccpiioti to disclosure applies). Al'tcr revic\viihg your arguments and 
the information at issue, we conclitde that. in this instance, the university {nust withhold the 
highlighted building names and room numbers under section 552.101 in con,junction with 
section 4 18.178(b)(2)[A). 

We next address po~ir clairli that portioihs of the submitted informatioii are excepted l'ronr 
disclosure undel- seciioii 552.107 of the Govci-nriicni Codc. Section 552. I07 protects 
information coming witliiii ilhe ;ittorncy-clicnt pi-ivilcgc. 161. 8 552. 107. \\'lien assertitif liie 
attortiey-ciietit ~>rivilcfe. n go\~crnniciit:il body has tllc hiirdcn of pi-ovicliti$ ilic ineccssary 
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facts to demonstrdte the elements of the privilege in order to withhold the inforination ai 
issue. Open Records Decision No. 676 at 6-7 (2002). 

First. a governinental body inust demonstrate that the inlbrmarioii coristiti~tes 01- doctrments 
a co~nmunication. Id. at 7 .  Second. the conlmunication must have been ~natle "for the 
purpose of facilitating the renctitioii ofprokssional legal services" to the client governnie~nttil 
body. TEX. R. EVID. 503(b)(l). Tile privilege tloes not tipply ~vlicn an attor-ney or 
representative is involved i n  some capacity other than that of providing or facilitating 
professional legal services to the client governmental body. I11 rc, 7'e.i. F ~ r i - i ~ ~ u r - . ~  111s. 
Exch., 990 S.W.2d 337,340 (Tex. App.-Tcxarkana 1999, orig. proceeding) (attorney-client 
privilege does not apply if att.orney acting i i i  capacity other than that of' attosney). 
Governmental attorneys often act in capacities other than that of professioiitil legal counsel, 
such as administrators, investigators, or managers. Thus, the met-e fact that a co~nmunication 
involves an attorney for the government does not denionstrate this eleiiicnt. Third, tlie 
privilege applies only to cornmuniciitions between or. among clients, client representatives, 
Iawyei-s, and lawyer representatives. TEX. R. Evru. 503(b)( ))(A), (B), (C). (D), (E). Thus, 
a govem~nental body must infbrrn this office of the identities anti capacities of the 
individuals to whom each communication at issue has been iiiiidc. Lastly. tlic attorney-client 
privilege ripplies oiily to a confidential communication, id. 503(b)( I ), meaning ii  was "not 
intended to be disclosed to third persons other than those to \vIio~?i tlisclos~ire is rnade in 
f~~rtherance of the rendition of professional legal services to the client or those ~rcasonably 
iiecessary for the trans~nission of tlie com~~iiinic~itioii." Id. 503(a)(5). 

Whether ;i com~nunication meets this dei'iriition depends on the intent of the parties involved 
at the tiine the i~iformation was communicated. Osborize v. Johrisoiz, 954 S.W.2d 180, 184 
(Tex. App.-Waco 1997, no writ). Mol-cover. because the client may elect to waiw the 
privilege at any time. a yo\rernmcntal body niust explain t11;it the corifitlentiality o f  a 
coinmiinication h;ls been m;~intainctl. Section 552.107(1) genci-ally excepts all entire 
cornru~iiiication that is de~nonstrated to be pi-otected hy tile attorney-client privilege unless 
otherwise \v:iaivcd by the govesnmenlai botly. ,Ye? FIliip i,. 0eSllii;o. 022 S.W.2tI 920, 023 
(Tex. 1996) (privilege extends to entil-e coininunication. including ilicts cotitaii~ed tl?erein). 

Yoii state that the niarked portion of the submitted information consiitutes a confiilential 
attorney-client communication between an attorncy for the university and univer-sity 
tidministrators. You f~irtl~er contend that this communication was inade for the purpose of' 
f, dc~i~tating . .  the rendition of professional legal services arid was intc~ided to he confidential. 
l-laving considered these representations ant1 the inI~.(~rii~atioi? ;I[ issue. \ve fintl that the 
~iniversity has establishecl tlitit tlie ~ntirketl portions of the submitted infori-riation co~?stiti~tc 
]xivilegctl attoi-ney-client cot~r~iiunicritioiis that may bc \viihlield pursuant to sectioii 552. I07 
of' the Government Code. 

Scctioii 552.137 of the Government Code excepts fi-oin disclosure ''a11 e-innil addi-css of a 
ineinbesoithc public that is provicied foi- the purpose of comm~~nicating clcctronicully with 
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a governmental body" unless the tneinber of the public consents to its release or the e-mail 
address is of a type specifically escliided hy subsectioii (c).  .See Go\i't Cocie 
$552.1 37(a)-(c)). Section 552.137 cioes not apply to a govet-nment einployce's work c-mail 
address beca~ise such an address is not that of the ernployee as a "inernbel- of the public" b ~ ~ t  
is instead the address of the iiidividual as a government employee. The e-~riail ;~cldresses ;it 
issue do not appear to be of a type specifically excludeci by section 552.137(c). Thus, the 
university must withhold the e-mail addresses i t  has tnarkcd and the additional e-mail 
addresses that we have lnarked under section 552.137 unless the owners of the e-mail 
addresses have rrffirrnatively co~isented to their release. See id. 8 552.137(b). 

In suii~mary, ii~formation relati~lg to will-k performed hy the named profcssoi-ii~ his iiitiividual 
capacity is noi siibject to the Acl ;lilt1 ireetl not he rcli.ascci. 'fire i~igliligl~tcii hiriliiing iiarnes 
anci room riuinbers that vitu have nrarhecl must be \vithheIil L I I I ~ ~ ~ I -  seciioir 552.101 i n  
co11.junctio11 with sectio~i 4 i 8. i 78(b)(2)(A). The ~~i~ive is i iy  ilia) \~ i t l~ l~o l t i  !lie ii~iolney-ciieiit 
communications that you have marked under section 552.107 of the C;over111~1ent Code. 
Finally, the university must withhold the e-mail addresses that you have ~il~lrked and the 
additional e-mail addresses that we have marked ~ ~ n l e s s  their owners have consented to their 
release pursuant to section 552.137 of the Government Cocie. Tiie remaining information 
lniist be released to the requestor. 

This r i~l i i~g triggers ilnportant deacilines regarclii~g the rights ~i11iI res~~oi~sibiliiies 01' tlie 
gover-~?~netitai body and of tire rccjucstoi-. For es;in?plc, go\~eri~n?c~rti~l lhotiics arc prohibited 
from askiiig the attorney geiicral to rccor~siiicr this I-iiling. i I 5 2 3 l ( S .  lS the 
governi~iental body wants lo clrallerrge this ruling. tire governiiieiital boil) niust appeal by 
filing suit in Travis County within 30 calendar clays. Id .  $ 552.324(b). In ortiel- to get the full 
benefit of such an appeal. the governmental body must file suit within 10 c:~lendsr days. 
Id .  5 552.353(h)(3), (c). 1C the governmental body does not appeal this ruling and the 
governrne~ital body does not coinpip with it. then both the recluesror and tlie attorney 
general have the right to file suit ag;iins! the govern~ne~ital hocly to enforce this ruling. 
Id. 5 552.321(a). 

statiite, the attorney geneial expects that. ilpoii i.ecci\,ing this i-iiliiig. rile goveri~i~~eiitnl hotly 
bcr i l l  either release the pubiic I-ecol-cis promptly pursuant to section 552.22l(a) of the 
Government Code or file a lawsuiichallenging this riding pursuant to section 552.324 oi' the 
Gavel-nmcnt Code. If tlie governmcritai body f~iiis to tio OIIC of tllese tirir~gs, then the 
recj~~estor should I-eport thai hilure to the attori~ey zcneral's Open Governnrcnt Motli~re. 
toll free. at (877) 673-6839. The I-equestor m;iy also file ;I coniplaint with rbc ciistrict or 
coirnry :rtrorni-y. ((1. S i52.32 1 5(c). 

I f  this ruling requiics nr pcri~iits tlic ~ovc i~~ i i~ ic i~ ia i  hotl) to \viililroltl all or so~ilc of ilic 
~req~~estcii iirScrrii?;ition. the rctj~icstor can appeal tliur ilccisio!~ by siiing tlic goi7er!rmenl:il 
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body. Id. $ 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs arici cliarges to the I-equestor. lfi.ecorcls  re released i i i  cor-npliance tvitli this I-itliiig. be 
sure that all chat-ges for the informatioil 31-e at or below the legal aii1oiinis. Questions or 
coinplaints about over-charging must he directed to liaiiassah Schioss at tile Office of the 
Attorney General at (5 12) 475-2497. 

If the governmental body, the requestor, or any other person has questions 01- comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney geiieral prefers to receive any corninents within IOci~lendar days 
of the date of this ruling. 

Sincerely. 

L. Joseph Jarnes 
Assistant Attorney General 
Open Records Division 

Ref: ID# 282482 

Enc. Suhnlitted documents 

c: Mr. Edwai-d Harnmond 
1920 Stugart Street 
Berkley, Califol-nia 94703 
(wio enclosuues) 


