
July 9, 2007 

Mr. Robert L. Wilson, 111 
Attorney at Law 
R L Wilson, P.C. 
1 15 East Travis, Suite 1230 
San Antonio, Texas 78205 

Dear Mr. Wilson: 

You ask whether certain information is subject to required public clisciosure ~indcr the 
Public Inforn~ntioil 4c t  (th2 "Act"). chapter 552 of the Govern~llent Code. Your request \\.as 
assigned ID+ 283 181. 

The Rexar Metropolitan Water District (the "district"), mhich o u  represent, received a 
request for specified contracts. invoices, payments, a specific letter, and a specific 
memorandum related to the district's water supply agreements. You state that the district has 
no responsive information for the request for a specific letter. We note that the Act does not 
require a governmental body that receives a request for information to create information that 
did not exist when the request was received. See Econ. Opport~mities Dev. Corp. v. 
Bz~slamanfe, 562 S.W.2d 266 (Tex. Civ. App.-San Antonio 1978, writ dism'd); Open 
Records Decision Nos. 605 at 2 (1992), 563 at 8 (1990), 555 at 1-2 (1990). You also state 
that a portion of the requested information has been released. You claim that the submitted 
informationis evceptedfrom disclosure under seetions552.103,552.110, and 552.11 1 ofthe 
Government Code. You further indicate that release of a portion of the submitted 
information may implicate the proprietary interests of a third party. Pursuant to 
section 552.305 of the Government Code, you were required to notify Water Exploration 
Company, Ltd. ("WECo") of the request and of its opportunity to submit comments to this 
office explaining why the submitted information should be withheld from disclosure. See 
Gov't Code 3 552.305(d) (permitting interested third party to submit to attorney general 
reasonswhy requested information should not be released); see also Open Records Decision 
No. 542 (1990) (determining that statutory predecessor to section 552.305 permits 
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governmental body to rely on interested third party to raise and explain applicability of 
exception to disclosure in certain circumstances). We have considered the exceptions you 
claim and reviewed the submitted information. We have also considered comments 
s~~bmitted by the requestor. See Gov't Code $ 552.304 (interested party may submit 
comments stating why information should or should not be released). 

Initially, we note that in correspondence with this office, the requestor states that he no 
longer seeks the requested memorandum. Because the requestor no longer seeks such 
information it is considered non-responsive: and we need not address your arguments under 
sections 552.103 and 552.1 1 I of the Government Code. 

Next, we must address the district's obligations under the Act. Pursuant to 
section 552.30l(e), the governmental body must, within fifteen business days of receiving 
the request, submit to this office (1) written comments stating the reasons why the stated 
exceptions apply that would allow the information to be withheld, (2) a copy of the written 
request for information, (3) a signed statement or sufficient evidence showing the date the 
governmental body received the witten request, and (4) a copy of the specific information 
requested or representative samples, labeled to indicate which exceptions apply to which 
parts of the documents. Gov't Code 5 552.301(e)(I)(A)-(D). You inform us that the district 
received the request on April 16.2007. The district did not siibmit the infom~ation at issue 
within fifteen business days after receiving the request and, thus, failed to consply ~ i t h  the 
procediiral requirements of section 552.30 I .  

Pursuant to section 552.302 of thc Government Code. a governmental bod\'s fniliire to - 
conlply with the procediiral requirements of section 552.301 results in the legal presumption 
that the requested information is public and must be relcased unless tile povernirie~ltal body 
demonstrates a co~npelling reason to withhold the information from disclosure, See Gov't 
Code 3 552.302; Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. 
App.-Austin1990, no writ); Open Records Decision No. 3 19 (1982). A compelling reason 
exists when third-party interests are at stake or when information is confidential under other 
law. Open Records Decision No. I50 (1977). You argue that the information at issue is 
confidential pursuant to section 552.110 ofthe Government Code. Because section 552.1 10 
can provide a compelling reasoil to withhold information, we will address your arguments 
under this exception. 

The district claims that the submitted iilformation is excepted from disclosure under 
section 552.1 10 of the Government Code. By its terms, section 552.110 only protects the 
interests ofthe person from whom the information was obtained. This provision does not 
protect the interests ofthe governmental body that receives proprietary information, nor does 
it allow a governmental body to assert section 552,110 for information it creates. A 
government body. however, may assert section 552.1 10 onbehalfofan interested third party. 
We understand the district to also raise section 552.1 10 on behalfof WECo. Therefore, we 
will address the district's arguments on behalf of WECo tinder section 552.1 10, 
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Section 552.1 10 of the Government Code protects the proprietary interests of private parties 
by excepting from disclosure two types of information: (a) trade secrets obtained from a 
person and privileged or confidential by statute or ji~dicial decision; and (b) commercial or 
financial information for which it is demonstrated based on specific factual evidence that 
disclosure would cause substantial competitive harm to the person from whom the 
information was obtained. Gov't Code 5 552.110(a); (b). The Texas Supreme Court has 
adopted the definition of trade secret from section 757 of the Restatement of Torts. rfyde 
Corp. v. Huf$nes, 314 S.W.2d 763 (Tex.), cert. denied, 358 U.S. 898 (1958); see crlso Open 
Records Decision No. 552 at 2 (1990). Section 757 provides that a trade secret is: 

any formula, pattern, device or compilation of information which is used in one's 
business, and which gives him an opportunity to obtain an advantage over 
competitors \vho do not know or use it. It may be a formula for a chemical 
compound, a process of manufacturing, treating or preserving materials, a pattern for 
a machine or other device, or a list of customers. It differs from other secret 
information in a business . . . in that it is not simply information as to single or 
ephemeral events in the conduct of the business . . . A trade secret is a process or 
device for co~ltinuous use in the operation of the business . . . [It may] relate to the 
sale of goods or to other operations in the business, such as a code for determining 
discounts, rebates or other concessions in a price list or catalogue, or a list of 
specialized customers, or a method of bookkeeping or other office management. 

Restatenlent of Torts 757 cmt. b (1939). There are six factors to be assessed in 
determining lvhether information qualifies as a trade secret: 

( I )  the extent to which the information is knonn outside of [the compan)'~] 
business; 

(2) the extent to which it is known by employees and others involved in [the 
company's] business; 

(3) the extent of measures taken by [the company] to guard the secrecy of the 
information; 

(4) the value of the information to [the company] and to [its] competitors; 

(5) the amount of effort or money expended by [the company] in developing this 
infom~ation; and 

(6) the ease or difficulty with which the information could be properly acquired or 
duplicated by others. 
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Restatement of Torts $757 crnt. b (1939); see also Open Records Decision No. 232 (1 979). 
This office must accept a claim that information subject to the Act is excepted as a trade 
secret if aprinzafacie case for exemption is made and no argument is submitted that rebuts 
the claim as a matter of lam. ORD 552. However, me caimot conclude that 
section 552.1 10(a) is applicable unless it has been shown that the information meets the 
definition of a trade secret and the necessary factors have been demonstrated to establish a 
trade secret claim. Open Records Decision No. 402 (1983). 

Section 552.1 10(b) ofthe Governrncnt Codeprotects'~[c]omrnerciai or financial information 
for which it is demonstrated based on specific factual evidence that disclosure would cause 
substantial competitive harm to the person from whom the information was obtained[.]" 
Gov't Code 5 552.110(b). This exception to disclos~~re requires a specific factual or 
evidentiary showing, not conclusory or generalized allegations, that substantial competitive 
injury would likely result from release ofthe information at issue. Gov't Code 5 552.1 1 O(b); 
see also Nntionai Pnrks & Conservnfion Ass'n v. h.forton, 498 F.2d 765 (D.C. Cir. 1974); 
Open Records Decision No. 661 (1999). 

After reviewing the district's arguments and the information at issue, we find that the district 
has not demonstrated that any of the submitted information qualifies as a trade secret under 
section 552.1 10(a). We also find that the district has not made the specific factual or 
evidentiary showing required by section 552.1 lO(b) that release of any of the submitted 
iilforination \vould cause WECo substantial competitive lsarm. Xre therefore concliide that 
the district may not \vithlioid aiiy of the submitted itiforiliatioil under scctio~s 552.1 10 of the 
Government Code. See Ope11 Records Decision No. 509 at 5 (1988) (because costs, bid 
specifications, and circ~iinstanccs would change for future contracts, assertioii that release 
of bid proposal might give con~petitor unfair advantage on filture contracts was eiitirely too 
speculative); see also 319 at 3 (statutory predecessor to section 552.110 generally not 
applicable to information relatiiig to organization and personnel, market studies, professional 
references, qualifications and experience, and pricing). In reaching our conclusions under 
section 552.1 10, we note that the submitted information relates to a contract between the 
district and WECo. Pricing information pertaining to a particular contract is generally not 
a trade secret because it is "simply information as to single or ephemeral events in the 
conduct ofthe business," rather than "aprocess or device for continuous use in the operation 
ofthe business." See Restatement of Torts 5 757 crnt. b (1939); Hycle Corp. v. Hzfjnes, 3 14 
S.nT.2d at 776; ORD 319 at 3; Open Records Decision No. 306 at 3 (1982). Likewise, the 
pricing aspects of a contract with a governmental entity are generally not excepted from 
disclosure under section 552.11 0(b). See OpenRecords DccisionNo. 514 (1 988) (public has 
interest in knowing prices charged by government contractors); see generalh Freedom of 
Information Act Guide & Privacy Act Overview at 219 (2000) (federal cases applying 
analogous Freedom of Information Act exemption reason that disclosure of prices charged 
government is a cost of doing business with government). Moreover, the terms o fa  contract 
with a governmental body are generally not excepted from public disclosure. See Gov't 
Code 5 552.022(a)(3) (contract involving receipt or expenditure of public funds expressly 
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made public); Open Records Decision No. 541 at 8 (1990) (public has interest in knowing 
terms of contract with state agency). 

Finally, we note that as ofthe date of this letter, WECo has not submitted cornments to this 
office explaining why any portion of the submitted information should not be released to the 
requestor. Thus, LVECo has not provided any basis to conclude that the release of any 
portion of the submitted information would implicate their proprietary interests. See Gov't 
Code s 552.1 10; ORD 552 at 5 (party must establish prima facie case that information is 
trade secret), 661 at 5-6 (stating that business enterprise that claims exception for commercial 
or financial information under section 552.1 10(b) must show by specific factual evidence 
that release of requested information would cause that party substantial competitive harm). 
Accordingly, we conclude that the district may not withhold any portion of the submitted 
information based on the proprietary interests of WECo. As you raise no further exceptions 
to the disclosure of this information, it must be released. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 552.301(Q. If the 
governmental body Jvailts to challenge this ruling, the governmeiltal body nnust appeal by 
tiling suit in Travis County within 30 calendar days. Id. S 552.324(b). In ordcr to get the full 
benefit of such an appeal, the governinental body must file suit within 10 calendar days. 
Id. S 552.353(b)(3); (c). If the governmental body does not appeal this r~iling and the 
governmental body does not comply with it, then both the requestor and the attorney general 
have the right to file suit against the governmental body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe 
Government Code. If the governmental body faiis to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold ail or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
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body. Id. 5 552.321(a); Texas Dep'r of Pzrb. So@@ v. Gilbreath, 842 S.W.2d 408, 411 
(Tex. App.--Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney Gencral at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Leah B. U'ingerson 
Assistant Attorney General 
Open Records Division 

Ref: ID# 253 154 

Enc. Submitted documents 

c: Mr. Josh Baugh 
San Antonio Express-News 
P.O. Box 2171 
San Antonio, Texas 78297 
( d o  enclosures) 


