
G R E G  A B B O T T  

July 19, 2007 

Ms. Betsy Hall Bender 
P.O. Box 26715 
Austin, Texas 78755-07 15 

Dear Ms. Bender: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID#284257. 

The West Orange-Cove Consolidated Independent School District (the "district"), which you 
represent, received a request for acopy of two specified faxes sent to the district on particular 
dates. You claim that the submitted information is excepted from disclosure under 
section 552.101, 552.103, 552.107, and 552.1 17 of the Government Code.' We have 
considered the exceptions you claim and reviewed the submitted information. 

Section 552.101 excepts from required public disclosure information that is confidential by 
law, either constitutional, statutory, or by judicial decision. Gov't Code 5 552.101. You 
assert that this exception applies because you claim that the information is confidential under 
Texas Rule of Evidence 408. You rely on In re City of Georgetown, 53 S.W.3d 328 
(Tex. 2001), which held that the Texas Rules of Evidence are laws that make information 
confidential for purposes of section 552.022 of the Government Code. See In re City of 
Georgetown, 53 S.W.3d 328 (Tex. 2001). Section 552.022(a) enumerates categories of 
information that are public information and not excepted from required disclosure under 
chapter 552 of the Government Code unless they are "expressly confidential under other 
law." See Gov't Code $ 552.022(a). However, the information at issue here is not subject 
to section 552.022. See id. 

'Although the district raises section 552.022 of the Government Code, that provision is not an 
exception to disclosure. Rather, section 552.022 enumerates categories of infoi-mation that are not excepted 
from disclosure unless they are expressly confidential under other law. See Gov't Code $ 552.022. Further, 
although you also raise section 552.107 of the Government Code, you have provided no arguments explaining 
how this exception is applicable to the submitted information. Therefore, we will not address this exception. 
Gov't Code $ 5  552.301, ,302. 



Ms. Betsy Hall Bender- Page 2 

For information to be confidential under section 552.101, the provision of law must 
explicitly require confidentiality. A confidentiality requirement will not be inferred from a 
provision's structure. See Open Records Decision Nos. 658 at 4 (1 998) (stating that statutory 
confidentiality provision must be express and confidentiality requirement will not be implied 
from statutory structure), 478 at 2 (1987) (stating that, as general rule, statutory 
confidentiality requires express language making information confidential), 465 at 4-5 
(1987). Rule 408 of the Texas Rules of Evidence governs the admissibility of information 
developed through compromise negotiations. See Tex. R. Evid. 408. Because Rule 408 does 
not explicitly provide that information is confidential, we find that the district may not 
withhold the information from the requestor under section 552.101 of the Government Code 
in conjunction with Rule 408. Further, we note that chapter 552 of the Government Code 
differs in purpose from statutes and procedural rules providing for discovery in judicial 
proceedings. See Open Records Decision No. 575 (1 990) overruled in part by Open Records 
Decision No. 647 at 2 (1996) (section 552.101 does not encompass discovery 
privileges), 575 at 2 (1990) (stating explicitly that discovery privileges are not covered under 
predecessor to section 552.101), 416 (1984) (finding that even if evidentiary rule specified 
that certain information may not be p~tblicly released during trial, it would have no effect on 
disclosability under Act). Accordingly, we find that the district may not withhold the 
information under Rule 408 of the Texas Rules of Evidence because the information at issue 
is not encompassed by section 552.022 of the Government Code. 

Next, you assert that the submitted information is excepted under common-law privacy. 
Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information if it (1) contains highly intimate or embarrassing facts, 
the publication of which would be highly objectionable to a reasonable person. and (2) is not 
of leeitimate concern to the uublic. See Indus. Found. v. Tex. Iizd~ts. Accident Bd.. 540 - 
S.W.2d 668,685 (Tex. 1976). The type of information considered intimate and embarrassing 
bv the Texas Supreme Court in Industrial Foundation included information relatine to sexual - 
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children, 
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs. 
Id. at 683. Additionally, this office has found that some kinds of medical information or 
information indicating disabilities or specific illnesses are excepted from required public 
disclosure under common-law privacy. See Open Records Decision Nos. 470 (1 987) (illness 
from severe emotional and job-related stress), 455 (1987) (prescription drugs, illnesses, 
operations, and physical handicaps). This office has determined that comnton-law privacy 
does not protect information about a public employee's alleged misconduct on the job or 
complaints made about a public employee's job performance. See Open Records Decision 
Nos. 438 (1986), 405 (1983), 230 (1979), 219 (1978). Furthermore, there is a legitimate 
public interest in a public employee's work performance. See Open Records Decision 
No. 444 at 5-6 (1986) (public has interest in public employee's qualifications, work 
performance, and circumstances of employee's resignation or termination). Upon review, 
we determine the information we have marked must be withheld under section 552.101 of 
the Government Code in conjunction with common-law privacy. However, we determine 
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that no portion of the remaining information constitutes highly intimate or embarrassing 
information of no legitimate concern to the public and may not be withheld under section 
552.101 on this basis. 

Section 552.103 of the Government Code provides in relevant part as follows: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the person's office or employment, is or may be a party. 

(c) Information relating to litigation involving a governmental body or an 
officer or emulovee of a rovernmental bodv is exceuted from disclosure 

A .  - 
under Subsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for - - 
access to or duplication of the information. 

Gov't Code 5 552.103(a), (c). A governmental body has the burden of providing relevant 
facts and documents to show that the section 552.103 exception is applicable in a particular 
situation. The test for meeting this burden is a showing that (1) litigation was pending or 
reasonably anticipated on the date that the governmental body received the request for 
information, and (2) the information at issue is related to that litigation. Urziv. of Tex. Luw 
Sch. v. Tex. Legal Found., 958 S.W.2d479,481 (Tex. App.-Austin 1997, no pet.); Heard 
v. Houston Post Co., 684 S.W.2d 210,212 (Tex. App.-Houston [lst  Dist.] 1984, writ ref'd 
n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental body must meet both 
prongs of this test for information to be excepted under section 552.103. 

You inform us that the district is currently involved in litigation that is pending in the District 
Court of Orange County, 260th Judicial District, cause number D-031184-BC. You also 
inform us that the submitted information is related to the "whistleblower litigation." Upon 
review of your arguments and the submitted information, we find that the district has 
demonstrated that it was involved in pending litigation when the request was received and 
that the information at issue is related to that pending litigation. 

We note, however, that the purpose of section 552.103 is to enable a governmental body to 
protect its position in litigation by forcing parties seeking information relating to the 
litigation to obtain such information through discovery procedures. Thus, when the opposing 
party has seen or had access to information relating to anticipated litigation, there is no 
interest in withholding that information from public disclosure under section 552.103. See 
Open Records Decision Nos. 349 (19821, 320 (1982). In this instance, the submitted 
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information was faxed to the district by the opposing party in the litigation. Accordingly, the 
district may not withhold the submitted information under section 552.103. 

Section 552.117(a)(I) excepts from disclosure the home addresses and telephone numbers, 
social security numbers, and family member information of current or former officials or 
employees of a governmental body who request that this information be kept confidential 
under section 552.024 of the Government Code. See Gov't Code 5 552.1 17(a)(I). However, 
information subject to section 552.1 17(a)(l) may not be withheld from disclosure if the 
current or former employee made the request for confidentiality under section 552.024 after 
the request for information at issue was received by the governmental body. Whether a 
particular piece of information is public must be determined at the time the request for it is 
made. See Open Records Decision No. 530 at 5 (1989). In this case, you do not inform us 
nor provide documentation showing that the employees whose information is at issue timely 
elected confidentiality under section 552.024. Thus, if the employees timely elected to keep 
their personal information confidential, you must withhold this information, which we have 
marked, under section 552.11 7(a)(l) of the Government Code. Thedistrict may not withhold 
this information under section 552.1 17(a)(l) if the employees at issue did not make a timely 
election. 

In summary, the district must withhold the information we have marked under 
section 552.101 of the Government Code in conjunction with common-law privacy. The 
district must withhold the information we have marked under section 552.117 of the 
Government Code, if the employees at issue timely elected confidentiality under 
section 552.024 of the Government Code. The remaining information must be released to 
the requestor. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
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statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this d i n g  pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. $ 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. S: 552.321(a); Texas Dep't of Pub. SyfeQ v. Gilbreath, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within I0 calendar days 
of the date of this ruling. 

Holly R. Davis 
Assistant Attorney General 
Open Records Division 

Ref: ID# 284257 

Enc. Submitted docurnents 

c: Ms. Beth Wheeler 
c/o Ms. Betsy Hall Bender 
P.O. Box 2671 5 
Austin, Texas 78755-0715 
(w/o enclosures) 


